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A Courageous Proposal:

The First Heter Agunah in America

By Rabbi Adam Mintz

complex interpersonal relationships.

It 15 the story of husbands and wives,
of a motherin-law and her daughrers-in-
law, and finally of distant relanves
appreciating and understanding their
famulial responsibilitics. Much has been
written about these relationships. One
aspect that has not received a lot of
attention 1s the choice that Ruth appears
to make—that of a life of widowhood—
so she may accompany Naomi to Isracl,
against her motherin-law's wishes.
Naomi nstructs both Ruth and Orpah
to return to the home of their mother:

Thr Book of Ruth interweaves many

“Have I any more sons in my womb?...
Even if I were married tonight and bore
sons, should you wait for them to grow
up? Should you on their account prevent
yourselves from marriage?” (Ruth 1:11).

In the end, Ruth’s decision to go with
Naomi docs not prevent her from
remarrving. Rather, it creates the oppor-
tumity for a wonderful marriage that
establishes the lincage for King Dawid
and the Masbiach. Yet, we know that
not all such stories have happy endings.
Many women remain unable to remarry
and continue their status of agunah, a
word derived from the specch Maomu
gave to her daughters-in-law in the
Book of Ruth.

The tradition of rcading the Bool of
Ruth on Shavuot makes this an appro-
priate moment to focus our attention on
the plight of agunot and espeaally on
the attempts to resolve this issuc. In this
essay | discuss the first American rab-
binic attempt to free agunot from their
recalcitrant  husbands. Rabbi Yoscf
Eliyahu Henkin made this proposal n
1925, and although it was never imple-
mented, it resonates in halakhic licera-
ture to this day.

Rabbi Henkin was born in White
Russia in 1881, He studied primarily in
the yeshiva in Slutzk and spent ten years
as a rabbi and Rosh Yeshiva in Georgia
on the Black Sca. Rabbi Henkin coi-
grated to America in 1923 and was
appointed the rabbi of Congregation
Anshei Shrutsen on the Lower East Side.
In 1925, he became sccretary and then
director of Ezras Torah, a rabbinic
organization founded in 1915 to assist
Torah scholars imperiled by the turmail
of Warld War I. The organization’s mis-
sion later cxpanded to assist rabbis and
their students who attempted to flec
Europe during the dark years surround-

ing World War I.  Rabbi Henkin
remained at the helm of Ezras Torah for
the next forty-cight vears. He scrved
as a posek for rabbis and laypeople
throughout North America and wrote
numerous articles for a variety of Torah
journals. Many of his cssavs and teshu-
vot arc reprinted in a two-volume work
cntitled  Kitvei ha-Gaon Rabbi Yosef
Eliyabu Henkin (New York, 1980).

Rabbi Henkin was the first American
rabbi to offer a proposal to solve the
agunah problem. He made this proposal
in 1925 soon after his armval in the Unitc-
cd Stares. Rabbi Henkin noted that the
problem of agunab, cxpericnced by
women whose husbands had disap-
pearcd or by women who were unable to
receive the nccessary balitia, was “a
daily occurrence,” and he made the fol-
lowing suggestion: at the time of the
wedding the husband must authorize
that a get may be written and delivered
in the future. He must allow the get to be
written to cover scveral situations,
mcluding one in which the husband
refuses to provide a get to hus wife for
three years. At thar ume, the claim
would be brought to a central beit din
(in the original proposal, he wrote that
this should be the Jerusalem beit din)
and, if the beit din agrees, then a get
would be wrtten even if the husband
opposes writing it at that ome. Rabb
Henkin called for this proposal to be
discussed and voted on in a mecting of
rabbis and that, if approved, it would
remain the standard practice for fifty
years.'

However, before Rabbi Henkin's pro-
posal had the chance to be discussed and
voted on, cvents in the larger Jewish
community intervencd. In 1930, Rabbi
Louis Epstein, a leading Conservarive
rabbi trom Boston and the president of
the Rabbinical Assembly and its Com-
mittce on Jewish Law, suggested that
prior to cvery marriage, the husband
should appoint his wife as an agent to
excoute a divorce on his behalf, Thus, if
the husband disappears or refuses to
grant the get, the wife can, in cffect,
divorce hersclf. In that same wvear,
Rabbi Epstein published a book cntitled
Hatza'abh Lema’an Takanat Agunot that
attempted to prove the halakhic founda-
non for this proposal. In 1935, the Rab-
binical Assembly, the rabbinic body of
the Conscrvative movement, initially
voted to accept this proposal.

In Hatza'ah Lema'an Takanat Agu-
not, Rabbi Epstein describes how he sent

copics of his proposal to ncarly onec
thousand rabbis asking for their opin-
1ons on it. He explained that he received
very fow responscs. Although one of the
few letters he did recerve was catical of
his work, most were complimentary but
argucd that he could not proceed with-
out the consensus of the leading halaklue
authoritics. He seemed encouraged by
these responses inasmuch as they were
not critical of his halakhic reasoning.?

Among the letters that Rabbi Epstein
received was one from Rabbi Henkin
dated February 18, 1931, In this letrer,
Rabbi Henkin apologized for not having
the time to study the book carcfully.
Although Rabbi Henkin proceeded to
make certain halakhic suggestions to
Rabbi Epstein, the letter was in no way
dismussive of his efforts. He even con-
cluded the letter with the practical advice
that if Rabbi Epstein wanted to send
copics of the proposal to all the rabbis of
Europe, it would become a very expen-
sive undertaking.’?

The Orthodox rabbinate as a whole
responded to Rabbi Epstein’s proposal
with disapproval, and the Agudath
Harabonim convened a meeting of
rabbis at which various halakhic pre-
sentations were made that argued that
the proposal was both impractical and
halakhically unsound. In 1937, the
Agudath Harabonim published Le™-
Dar Abaron, a book that included cor-
respondence  from  leading  rabbis
around the world (including Rabhbi
Henkin) opposing Rabbi Epstein's
proposal. In response in 1940, Rabbi
Epstein published Le'Sheelat Ha-Agu-
nab in which he attempted to support
his proposal in light of the strong rab-
binic opposition. The Orthodox rab-
binate did not respond to this second
volume, and Rabbi Epstcin’s proposal
was never adopted by the Conscrva-
tive movement.*

In Rabbi Henkin's lengthy cssay that
was ncluded n Le’Dor Abaron® he
explained his halakhic opposition to
Rabbi Epstein’s proposal. Among other
considerations, he concluded that i 1s
nonscnsical for the husband to appoint
his wife to serve as the agent to write the
get, as she 1s the one who will be receiv-
ing the divorce. Then he added, “And [
have already written that the reason that
I have become mvolved in this battle 1=
due to the fact that he [Rabbi Epstein]
mentioned my proposal for the frecing of
agunot...and I must cscape from this
comparison...My proposal was mercly a
suggestion and not meant as a halakhic
decision...and when the volume Adn
Twnai Be-Niswin was published, I retract-
ed from my position for even the greatest
scholar has to follow the majority view.™*



Ain Trai Be-Nisuin, the book referred
to by Rabbi Henkin in his essay cited
above, was published in Vilna in 1930
by Judah Lubetsky, an Eastern European
rabbinic scholar who served for many
years as a rabbi in Paris. It was published
in response to a decision by the Agudat
Rabbanei Tzarfar in 1908 to allow a
Jewish woman to remarry afrer a civil
divorce based on this condition made at
the time of the wedding: if the couple
were to be divorced by the civil authori-
tics, then retroactively the original
marriage would be nullified” Rabbi
Lubectsky collected letters from rabbinic
scholars from around the world con-
demning this opinion and explaining
that such a condinon ar the time of the
marriage would not be valid and that the
couple would still need a get.

Indeed, it seems probable thar in 1931
when Rabbi Henkin wrote his initial ler-
ter to Rabbi Epstein he had not yet seen
Ain Tnai Be-Niswin and therefore did
not then reject Rabbi Epstein’s proposal.
However, by 1937, he had read Ain Thai
Be-Niswin and felt compelled both to
reject Rabbi Epstein’s proposal and to
retract his own carlier view. In the
reprinted edition of Perushei Ivra, the
pages that contain his initial proposal
arc bracketed with the words “hadru
be” (1 have rerracred). In Rabbi Henkin's
personal copy of Perusbei Tvva, this
retraction 1s written in his handwriting.®

Rabbi Henkins proposal, although
retracted, has been cted in halakhic Lit-
crature since 1937, Rabbi Eliczer
Berkovits, the foremost disciple of Rabbi
Yehiel Yaakov Weinberg and a leading
Jewish philosopher of the American
Orthodox community, offers a resolu-
tion to the agusab problem in 1967 in a
bock entitled Trai Be-Nisuin w-ve-Get.
In this book, he reviews the history of
halakhic litcrature concerning the validi-
tv of a conditional marriage and argues
for its introduction to prevent the
tragedy of agunab. At the end of the
book, he refers to Rabbi Henkin's retrac-
tion of his proposal in 1937, writing,
*“We revere Rabbi Henkin's greatness
and pictv. Yet, onc i1s not permitted to
sway from the truth as it appears to
him.™ Rabbi Menachem Kasher, in his
crinique of Rabbi Berkovitss thesis, relics
on the fact that Rabbi Henkin had
rejected conditional marnages. Thus,
Rabbi Henkin's proposal, thirty vears
after he retracted it, was still being used
to support both sides of this argument.

Finally, in a review essay in the Edab
Jowrnal in 2005, Rabbi Michael Broyde,
a law professor at Emory Universicy Law
School and a dayan in the Beth Din of
America, included a theoretical proposal
to help free agunot. (Rabbi Broyde's dis-
cussion and proposcd text can also be
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found in JOFA Jowrnal, Summer 2005,
Vi2), pp. 8-9) For the proposal to hawve
any chance of acceptance among the rab-
binic community, Rabbi Broyde argued
that it would need o combine three
mechanisms into a single document:
“conditions applied to the marriage (tenai
be-kiddushin), authorization to give a get
(harsha'alr), and broad communal ordi-
nance to vold a marriage (tagganat
ha-gabal). ..Indecd, in the twentieth cen-
tury alone, one can cite a list of luminary
rabbinic authoritics who have validated
such agreements in one form or another,
including Rabbi Yosef Eliyahu Henkin. ™
Although this tnparute proposal 15 sull
only in the theoretical phase, Rabbi
Henkin's argument has played an impor-
tant role mn its formulanon,

Rabbi Henkin's courageous proposal
is a model of rabbinic creativity 1n an
effort to resolve the problem of agunab.
As we celebrate the holiday of Shavuor,
let us continue to encourage and support
those who are working to free women
from their recalcitrant husbands and
allow them to begin their lives ancw.

Rabbs Adam Mintz is a visiting lecturer
in Jewish History at Queens College and
a founder of Kebillat Rayim Abuvim, a
modern Orthodox congregation on the
Upper West Side of Mawnbattan. His
streaming video “This Week in Jewwvish
History™ and MPR files of bis Jewish
History lectures can be found at
wenenerayimabuvim.org.

1 Perushei Ivra (New York, 1925), pp.
110-117.

2 Le-Sheelat Ha-Agunot (MNew Yorl,
1940}, p. 16.

3 This letter can be found in Tevi Gertner
and Bezalel Karlinsky, “Ain Twuai
BeNiswin,™ Yeshurun 9 (2001): 888,

10

11

See Moshe Meisclman, Jerwish Wonen
in Jewish Lawe (New Yorl, 1978), 105-
107, and Marc B. Shapiro, Saul Licher-
man and the Chrthodox (University of
Scranton Press, 2006), 11-13, for vari-
ous descriptions of the events surround-
ing, and the Orthodox responses to, the
Epstein proposal.

Le'Dor Abaron (Brooklyn, NY, 1937),
pp. 105-110.

Le'Dor Abaron, p. 109,

The events leading to the writing of this
volume are described in the introduc-
tion to Afm Trhai Be-Niswim (Vilna,
1930), 11-15.

Personal correspondence from Rabbi
Yehuda Henkin of Jerusalem, grandson
of Rabbi Yosef Elipahu Henlein.
Eliczer Berlkeovits, Trai Be-Nisuwin w-ve-
Get, (Jerusalem, 1967, p. 170.
“Be-inyan Tnai be-MNisuin™, Noam no.
12, p. 148. For a description of the
debate between Rabbis Berkovits and
Kasher, soe Tzvi Gertner and Bezalel
Karlinsky “Ain Tenai Be'Misuin™ in
Yeshurnn  10(2002): 736-750. For a
plethora of meticulous citations and a
lucid description of the debate between
Rabbis Berkovits and Kasher, sce Marc
B. Shapiro, Between the Yeshiva World
ard Modern Ovthodoxy: The Life and
Works of Rabbi Jehiel Jacob Weinberg
1884-1966 (Littman Library, 1999),
190-192, cspecially the extensively
rescarched footnote 83.

Michael J. Broyde, “Review Essay: An
Unsuccessful Defense of the Bet Din of
Rabbi Emanuel Rackman: The Tears of
the Oppressed,” Edab Jowrnal 4:2
(Winter, 2005) p. 17 which can be
found at herp:fwww.edah.org/back-
end/JournalAsticlei4 2 Broyde.pdf.

'_"“n JOFA JOURNAL SHAVUOT 5767



