The Tragedy of Agunah—A Proposed Solution

By Rabb: Shiowo Riskin

a woman “chained” to an impos-
sible marital sitwation—is rooted

in the biblical command thart it is the
husband who “writes (for his wife) a
statement of divorce and gives it into
her hand™ (Deut. 24:1). And despite
the fact that eminent and even “strict-
constructionist”  balakbic authorities
such as the Hatam Sofer insist that the
marital relationship at its core 15 a
relationship of mutuality (sec Hidushed
HaHatam Sofer to B.T. Baba Batra
47b), despite the enactments of Rabbe-
nu Gershon (¢.1000 CE) forbidding a
husband from giving a “statcment of
divorce™ against his wife’s will, despite
the pre-nuptal contract which pro-
vides for the husband’s commitment to
give his wifc a large sum of moncy
cach day he delays in giving her a get
after an authorized religious court has
ordered him to do so, and even despite
the abilicy of the religious court in
Isracl to have a recalcicrant husband’s
professional and drver’s licenses
removed and to have him imprisoned,
as long as the woman is ultimatcly
dependent upon her husband to give
her the get, she remains at a severe dis-
advantage. After all, there are always
venal and/or vindictive husbands will-
ing to patiently wait for exorbitant
monctary payments in cxchange for
the get, who prefer languishing in jail
to giving their wives a get, or who sim-
plv flee the country in order to escape
the junsdiction of the religious court.
I maintain that a halakbic solution
based on talmudic texts and rabbinic
precedents does exist and only needs to
be activated and put into practice. There
are five different talmudic passages
which invoke the ability of a religious
court (rather than the husband) to annul
a marriage retroactively in the event that
the husband acts improperly, or in order
to protect the woman from living alone:
in three of them, the husband gave a get,
but the get was invalid (B.T. Gittin 33a,
B.T.Gittin 73a, and B.T. Ketubot 3a),
and in the other two, since the hushand
acted impropeely by taking unfair
advantage of his bride, the betrothal was
annulled without any kind of get whar-
soever (B.T. Baba Batra 48b, and B.T.
Yebamot 110a). The talmudic justifica-
tion for such an annulment (bafka’at
kiddushim) stems from the presumption
that “whoever betroths a woman,
betroths her with the understanding that
his act has rabbinic approval. (Indeed,
the groom stipulates this in the formula
‘in accordance with the laws of Moscs
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and Isracl.”) Hence, the rabbis have the
power to cancel his betrothal™ (B.T. Git-
tin 73a). According to this opinion, even
with respect to the three talmudic cases
which involved a get, it was not the get
that brought about the cancellation of
the marrniage, for in cach instance
the betrothal was rendered invalhid by
Torah law. Hence, there 15 a basis to
allow annulment many years after the
betrothal, even without a get.
Throughout the ages, during the peri-
ods of the Geonim, the Rishonin (carly
rabbinic autheoritics), and the Abaromnim
ilater rabbinic authorities), the sages of
every gencration used their authority to
cancel marriages. Over time, the rab-
binic authorities increasingly hesitated
to involee that authority, but they never
relinquished it altogether or doubted the
possibility of executing it with a specific
enactment (fakanah) of a regional coun-
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cil elected by majornty vore. When no
other halakbic solution was available to
them, the rabbis continued o invoke
their authority to cancel marriages even
without a get. In a period of little more
than 100 years (1804-1921), for exam-
ple, no fewer than seven enactments
were instituted for the cancellarion of
marriages in four different countries:
Iraly, France, Algeria and Egypr (AH.
Freiman, Seder Kiddushin Ve-nissuim,
Jerusalem 1945, p. 345).

According to no less an authority than
Rav Moshe Isscrles, for cxample, the
lenient ruling allowing women of Austria
to return to their husbands afrer having
been taken captive by gentile marauders
is based on the assumption that even
later rabbis have the authority to cancel a
marriage without a gef, cven when the
couple had been living together as man
and wife for many vears. The rabbime
authorities ruled leniently, explains Rav
Moshe Isserles, because they were con-
cerned that a more stringent approach
would lead to sinful behavior in the
future. These considerations are no less
valid today than thev were centurics ago
(sce Darkei Moshe 7, 13).

In a theorenical discussion relating to

present-day  enactments  concerning

marriage, Chief Rabbi Yiczhak Halewi

Herzog (1888-1959) wrote as follows:
And this (precedent of the Austrian
women) might have halakbic ramifica-
tions even in our day. Indeed it could
be applied where the husband is obli-
gated by Torah law to grant hus wife a
divoree, but he refuses to comply with
the law, and the woman may have
received a civil divorce 1n a non-Jewish
court, but that does not help according
to Torah law, and she remains an
agurnak forever. In such a case the court
has the authority to uproot the
betrothal, and to rule according to the
principle that a man betroths a woman
with the understanding that he has
rabbinic approval. Even though Hazal
irabbinic sages) did not cancel the
marriage in such cases in the past, this
was because they were authorized to
usc physical force, or at lcast to impose
a ban or excommunication, which 1s
not the case n our day when these
arc forbidden (Tebukalb LeYisvael al pi
Hatorah, vol. 1, p.78).

We are now taced with a world-wide
problem of women unable to attain
their freedom from recalcitrant  hus-
bands who unfairly utilhize balakba to
hold up their wives for ransom and pre-
vent them from marrving. The Chicf
Rabbinate in Jerusalem should adopt an
enactment stipulating thart, if a religious
court orders a husband to divorce his
wife, and he refuses to do so even after
sancrions have been imposed upon him,
then a specal court wall be established
with the authority to cancel the mar-
riage and free his wife to remarry.

Indeed, even as this article 15 being
written, ME Orit Noked of the Labor
Party is preparing a special law before
the Isracl Knesset calling for the nullifi-
cation of the worth of the betrothal
ring—and thercfore the annulment of
the marriage—in any instance 1n
which the husband snll refuses to give
his wifc a get after a recognized religious
court has ordered him to do so. A
respected Israchi jurist, Berakhiyahu Lif-
shutz, and | maintain that the Knesset
today acts in place of the city councils of
Jewish communitics throughour the
Middle Ages, whose cnactments were
considered to have the force of the
enactments of the Grear Sanhedrin!
(Editor’s mote: this proposed legislation
has unfortunately since been defeated. )

There 15 little need to worry  that
allowing for the dissolution of a marriage
without a get would lead to a devalua-
tion of the sanctity of the institution of
marriage. The proposed ecnactment
would only apply in the most extreme
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