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SURVEY OF RECENT HALAKHIC
pERIODICAL LITERATURE

THE DEVICE OF THE “SAGES OF SPAIN”
As A SOLUTION TO THE PROBLEM OF
THE MODERN-DAY AGUunan

In recent years numerous attempts have
feen made to alleviate the plight of the
modern-day agunah, i.e., the woman
whose husband declines to cooperate in
the execution of a religious divorce
despite the irreversible breakdown of the
marital relationship as evidenced by the
issuance of a divorce decree by a civil
court. The stmplest remedy by far would
lie in the drafting of an antenuptial
agreement between the bride and groom
which would bind the husband to the
payment of an extravagant sum of
money upon failure to execute a religious
divorce within a specified period of time
subsequent to entry of a judgment of
divorce by a court of competent jurisdic-
tion, There are, however, a number of
considerations which effectively serve to
bar consideration of such a remedy:

1) Realistically, in order to be
effective, any remedy for the problem
posed by the recalcitrant husband must
be enforceable in secular courts. The
husband who. for whatever reason.
refuses to alleviate the plight of his
estranged wife is unlikely to abide by the
conditions of any agreement or volun-
tary undertaking unless he recognizes
that judicial proceedings may be initi-
ated in order to compel fulfillment of the
terms of such an undertaking. Hence an
agreement providing a penalty for non-
performance of an undertaking 1o
deliver a get will be of little avail since
Penalty agreements are, in most cases,

unenforceable in a court of law. In
common law, penalty agreements are
regarded as being in violation of public
policy and hence are not actionable.
There is some disagreement with
regard to the precise nature of the public
policy which renders penalty agreements
odious. Many scholars accept the propo-
sition that it is “obviously against cons-
cience that a person should recover a
sum of money wholly in excess of any
loss incurred™! but disagree with regard
to the nature of this violation of cons-
cience. It has been contended that enfor-
cement of such stipulations would lead
to taking unconscionable advantage of
an accident.” would constitute unfair
recovery in excess of justifiable reliance,?
or that contracting parties, overly
optimistic about capacity to perform
obligations. would be subject to severe
hardship.* 1t may also be the case that
the legal prejudice against enforcement
of penalty clauses is rooted in the
concept that imposition of punitive sanc-
tions is the exclusive prerogative of the
State and cannot be made the subject of
an agreement between private parties.
Individual citizens cannot stipulate the
punishment to be imposed for a crime
committed by one party against another;
nor are private persons competent to
criminalize actions which are not so
categorized by the State. Other
authorities maintain that the public pol-
icy offended is the concern to limit
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recovery for hrcach of cantract to
damages actually suffered in order to
discourage performance of contractual
undertakings in situations in which
adherence to the provisians of an agree-
ment wouid be uneconomic. Legal the-
ory assumes that uncconomic
performance is wasteful and henee not in
the public interest.®

2) Penalty clauses, in many if not
most instances, are similarly unenfarce-
ahle in Jewish law. albeit for other
rcasans. In Jewish law such agreements
constitute an unenforceable asmakhta.
The essence of a contract is the “meeting
of the minds.”™ In Jewish law this is
reflected in the need for gemirat da'at on
the part of the persan bound hy the
contract, i.e. finality of intent and
determination 10 be truly bound bereby,
and of semikhat da’at an the part of the
heneficiary, i.e., satisfaction with regard
to the other party’s detemination to
perform and mental reliance thercon
Absent these reciprocal psychological
phenomena no hinding contract cxists.

Inclusion of a penalty clause in a
contractual agreement is designed to
spur performance of the primary oblipa-
tion. Characteristically, a person obligat-
ing himself to payment of a penalty for
non-perfarmance agrees to such a stip-
ulation only hecause be is confident of
his ability to perfarm and does not
seriously anticipate that be will he called
upon to fulfill the seccondary undertak-
ing. Accordingly, since at the time of
assumption of the abligation there is no
seriousness of intent with regard to
payment af the penalty, the requisite
clement of gemirar da'al is facking and
hence the penalty is uncnforceahle.
Thus, for example, a contractor who
enters into an agreement to construct a
building, and binds himself to complete
the project hy a certain date under
penalty of payment of a stipulated sum
shauld be fail to complcte construction
by that date. will not be compelted to pay
the contractually stipulated penalty for
non-performance. No prudent contrac-
tor enters into such an agreement unless
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he firmly intends to perform on the
contract. He agrees to insertion of &
penalty provision solely hecause he is
confident of his abitity to perform and
does not seriously anticipate that he will
he called wpon to fulfill the contingent
abligatian, viz., payment of the peralty.

Since a penalty agrcement i
unenforceahle in Jewish taw any attempt
1o campel payment hy means of reconrse
to sccular conrts or otherwise is, from
the vantage point of Halakhah, indis
tinguishahle  from  extortion.  Any
attempt to secure a gef upon threat of
tllicit enforcement of such an undertak-
ing is tantamount to coercion of the gef
itselfl and hence a retigious divaree
granted under such circumstances would
be invalid by reason of duress.®

3) Even if the defect of asmakhta
were to he ohviated and the penalty
rendered actionahle. the validity of &
religious divorce executed pursuant to
such an agreement would remain undera
cloud. The validity of a ger cxecuted
under circumstances of  sclf-imposed
duress (onsa de-nafsheh) is the suhject of
considerable  dispute  among  early
authoritics. Ber Yosef, kven ha-Fzer 134,
cites Teshuvor ha-Rashha as maintain-
ing that a ger exccuted pursuant to an
actionahle undertaking to indemnify the
wife's family for failure to deliver the get
is invalid by reason of nat being executed
voluntarily. Similarly, Siulhan Arukh,
Fven ha-Ezer 134:4, rules that if the
husband swore an oath to grant a gef the
oath must he annulled priar to exccution
of the ger since the ovath, aithough
voluntarily assumed. constitutes a form
of duress. Rema, Even ha-FEzer 134:4,
rules that a ger should not he executed is
a situation in which delivery of the get
serves to avoid a voluntarily assumed
financial obligation but that post factum
a get exceuted under such circumstances
is valid.

I'he first step in crafting an acceptablg
device for assuring the cooperation of
the hushand is to find a means of curing
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the defect of asmakhta. Given the
extreme and well-founded retuctance on
the part of rabhinic authorities to sanc-
tion any procedure which would render
the get invalid cven according to a
minority view,” the remedy must avoid
the taint ol gsmakhra in & manner
accepted hy all authorities, Such & device
was fashioned by carly autharitics in an
entirely different context.

Engagement contracts have from
time immemorial provided for a penalty
to be imposed for breach of promise
Ostensibly. such penalties are not enfar-
eeable by reason of asmekhta. Tosafor,
Baha Metzi'a G6a. propounds the theary
that the penalty is actually compensation
for the shame and humiliation caused to
the rejected party. Assuch, the stipulated
penalty is actionable in a manner closcly
resembling the concept of liquidated
damages which figures prominently in
other systems of law. In common law,
penaltics are enforceable to the extent
that they arc designed ta compensate for
demages suffered provided that the pre-
gise extent of the damages are difficult to
aseertain and there is a reasonable refa-
tionship hetween the stipulitted payment
and the extent of actual or consequential
damages.* Rambam. /ilkhot Mekhirah
11:18, apparcntly rejecting this theory,
advises that the contract he drafted in a
particular and innovative manner in
order to avoid the axmakina defect:

When the sages of Spain wished 1o
convey by means of usmakina thus
did they do: They centered into a
kinpan with this [ party] that be owes
his friend a hundred dinatii. After he
obligated himse!f they entered into a
kinyan with his creditor that “when-
ever thus and so shall transpire or
[whenever] he shall do thus and so the
debt is forgiven retroactively, but i it
shall not transpirc ot he not
perform [ will claim the money to
which he has obligated himsell.” We
acted in this manner in all engage-
ment contracts betweenta man and his
wife and in all similar matters

The device crafted by the “sages of
$pain® and reported by Ramham

provides for two separate and ostensibly
unrclated undertakings. The first con-
sists of a unilatcral and unconditional
ohligation undertaken ex gratia to pay a
specificd party a certain sum of money.
The second consists of a canditional
forgiveness of that obligation by the
heneficiary of the undertaking. Forgive-
ness of the already assumed uncondi-
tional ohligation is made contingent
upon fulfillment of a stipulated condi-
tion. Thus, for cxample, a prospective
groom enters into an obligation in favor
of his fiancee for the payment of one
hundred dinarii. She, in turn. predicates
her forgiveness of that debt upon solem-
nization of a marriage between the
groom and herscll.

That the groom’s undertaking is free
of any taint of asmakhia is quite evident,
His ohligation is unconditional and une-
quivocal. The hinding nature of the
bride’s refease is samewbat more proh-
lematic. Her forgivencss is predicated
upon the groom’ performance. To be
sure. her release is in the form of an
inducement to perfarm rather than in the
nature  of a  penalty for non-
performance. Nevertheless, accarding to
some whorities, conditional ohliga-
tions of such nature are categorized as
osmakhta.  Thus, Rambam. [ilkhot
Mcktirah 11:3. rules t a person who
stipulates “} you will go with me to
Jerusalem on a certain day, or if vou will
bring me a certain ohject. | will give you
this house, or [ will sell it to you for so
much and s¢ much™ is not hound by his
undertaking unfess the heneficiary takes
possession of the house immediately,
thus rendering the condition a condition
suhsequent rather than a condition pre-
cedent.” Howevel Rabhenu  Nissim,
Nedarint 27h, maintains that forgiveness
i« never rendered nugatory by reason of
asmakhta. The distinction hetween a
promissory undertaking and a release in
this regard is essentially psychological. A
person undertaking an obligation in the
hature of an asmakhia facks seriousness
of intent with regard to performance
whereas forgiveness, by its very nature,
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pertains to situations in which the bene-
ficiary is already in possession of the
funds or property to be conveyed. Hence
the person accepting such a stipulation is
quick to realize that fulfillment of the
stipulated condition will simply cause
possession to ripen into title and that,
since possession has been confirmed.
repayment of funds or return of property
will not be forthcoming.

Nevertheless, Maggid Mishneh, in
his commentary on Rambam’s ruli
remarks that the device of the
Spain” conforms to the view of only “the
majority of opinions.” The minority view
not satisfied by such a procedure is
presumably that of Rashi, Baba Metzi'a
47b. as elucidated by Rabbenu Nissim,
Nedarim 27b. who maintains that for-
giveness is also governed by principles of
asmak hta coupled with the position that
asmakhta applics not only to penaltics
but to inducements as well.

The expedient devised by the “sages
of Spain” can readily be adapted to
assure that a recalcitrant husband would
find refusal to grant his estranged wife a
get to be inimical to his financial inter-
ests. The groom might be required to
enter into an antenuptial undertaking
obligating himself to the payment of a
specified sum to the bride. The monctary
obligation, undertaken in consideration
of marriage, would be unilateral and
would be entirely unconditional. The
undertaking would provide that the
specified sum might be claimed by the
wife at her discretion at any time. The
bride wonld deliver a release forgiving
the groom's obligation subject to the
execution of a religious divorce. Assum-
ing that a husband would prefer to
divorce his wife rather than pay the
stipulated sum, the wife would. in effect.
be able to secure a get upon demand. 1tis
of course obvious that, since the husband
can readily avoid performance of his
undertaking by executing a gef. no
woman desirous of continued maritat
bliss would attempt to compel perfor-
mance of the hushand’s undertaking by
presenting a claim for satisfaction of the
stated obligation.
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A similar expedient can be utilized
to avoid situations in which the husband
desires a religious divorce but the wife
refuses her cooperation in its acceptance.
Since, by virtue of rabbinic edict. a
woman cannot be divorced against her
will. the husband is barred from entering
into a new marital refationship unless he
is able to establish grounds for a heter
meah rabbanim which serves as dispen-
sation from the ban of Rabbenu
Gershom prohibiting polygamaous mar-
riage. It is only because of the specter of
the husband’s ability to cstablish
grounds for a heter me ah rabhanim that
many such situations are avoided with
the result that the incidence of
recalcitrant wives is much fess frequent
than that of recalcitrant husbands. Nev-
ertheless, such situations do arise on
occasion and might be entircly avoided
by mcans of this expedient.

In order to avoid sucltsituations the
bride would similarly enter into a uni-
lateral and unconditional undertaking to
pay a specified amount to the groom.
Thereupon the husband would enter into
a separate undertaking to forgive that
obligation upon acquiesence of the wife
to the exccution of a religious divorce. In
order to assure the cooperation of both
parties, the bride and the groom would
each be required to entcr into an under-
taking of this nature and to execute a
conditional release of the  opposite
party’s obligation. The net result would
be that when both parties agree to a get
both undertakings become cxtinguished,
So long as neither party desires a get the
reciprocal obligations. provided they are
for an identical sum of money. have the
effect of cancelling one another and
remain dormant. If one party desires a
get and the other does not, the monetary
obligation of the party willing to execute
a get is ipso facto forgiven while the
obligation assumed by the recalcitrant
party remains in full force.

The expedient devised by the “sages
of Spain™isendorsed by Rambam and is
codified by Shulhan Arukh. Hoshen
Mishpar 207:16 and Even ha-Ezer 506,
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and hence must be regarded as norma-
tive. Even an understandable desire on
the part of rabbimic scholars not to
sanction exccution of a ger when s
validity is subject ta challenge cven on
the hasis of 2 minority opinion should
not serve as a barrier to wtilization of
such a deviee. 1o be sure. as indicated by
Maggid  Mishneh,  some  authorities
would regard the conditional release of
the undertaking herein outlined  as
invalid by reason of avmakhia. However,
since the undertaking and the release are
entirely scparate and discrete. the onus
of asmakhta does not at all taint the
primary undertaking. Thus the uncondi-
tional undertaking to pay the specified
sum is enforceable according to afl
authorities. According!y. there can be no
question that an action to enforee that
undertaking docs pot constitute extor-
tion. Similarly. since the assumed obliga-
tion is not at all linked to failure to
execute a ger there arises no question of
sell-imposed duress. According to the
minority view. the obligation with regard
to payment of the specificd sum is simply
not extinguished by the actual cxecution
of a religious divorce hecanse the refease
is defective by rcason of asmakiita and
hence the original obligation survives
despite the cooperation of the party. Yet
no person nced hesitate to enter into
suchan agreement for fear that he will be
called upon to satisfy the financial
undertaking despite his cooperation in
the execution of a religious divorce,
Since a Bet Din cannot act to compel
payment in accordance with the minority
view, no Bet Din will be ina position to
compe) performance of the undertaking
once a get has been executed. '

A proposal for an  antenuptial
gndertaking along these gencral hnes,
but which incorporates signiticant modi-
fications, has been outlined by Rabbi
Judah Dick in an article published in
Tradition, vol. 21, no. 2(Summer. 1983),
pp. 91-106. A Hebrew version of the
same proposal appeared in Sefer ha-
Yovel li-Kevod ha-GRY D) Soloveirchik-
(Jetusalem. 5734), 1. 226-236. The lattey

publication contains an addendum by
Rabbi Saul Israeli expressing a number
of objections to the proposal focusing
upon the validity of the device of the
“sages of Spain” when applied to a
situation involving execution of a get in
order to avoid satisfaction of a {inancial
undertaking.

The expedient devised by the “sages
of Spain™ was carefully crafted to avoid
the defect of asmakhia. There remains,
however, the further guestion of whether
an undertaking of this nature constitutes
a form of self-imposed duress, such that
a get cxecuted pursuant to its provisions
by a person unwilling to grant a divorce
other than because he is faced by the
prospect of financial loss would be
invalid according to the apinion of
Rashba.  Teshuvot  ha-Rashha, 1V,
no. 40,

In essence. Rashba’s position is that
a get s invalid when cxecuted under
duress even if such duress is indirect
Henee duress compelling a person to
fulfilt a perfectly binding undertaking to
payv compensation for fatlure to exccute
a religious divorce invalidates the ger
since it is stmply an indirect means of
sceuring compliance in executing the get.
Those who disagree with Rashba main-
tain either that self-imposed duress does
not constitute duress'! or that, since the
enforccable demand is for financial com-
peusation rather than for a ger. a
religious divorce executed under such
circumstances is not to be regarded as
exccied under duress; i.e. so long as
satisfaction of a lawful claim remains a
viable option in order to avoid exccution
of the get, execution of the ger in order to
avoid payment of a just debt is regarded
as a voluntary act motivated by the self-
interest of the husband. '? Essentially, the
controversy between Rashba and other
authoritics is with regard (o situations
which the hushand is subject to duress of
some nature; he is compelled either to
execcute a ges or to pay a certain sum of
money epon failure to do so. Since the
hushand is under no independent obliga-
tion to make payment and can avoid the
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get only by means of such payment, a get
exccuted under such circumstances is
regarded by Rashba as having been
obtained by duress—-indirect duress. but
duress nonctheless.

However, this is not to say that,
according to Rashba, all conceivable
forms of indircet duress invalidate a ger.
I'his can be demonstrated on the basis of
a reductio ad absurdum. Were it the case
that in every instance in which the
husband cxecutes a gef in order to relieve
himself of a financial obligation the get is
thereby rendered invalid. virtually no
divorce would be valid. It is quite true
that in our day the primary motive in
many. if not most, instances prompting a
husband 1o execute a ger is a desire to be
free to enter into a new marital relation-
ship. Nevertheless, it must be remem-
bered  that under biblical law  the
husband need not execute a get in order
to achicve that end. Since biblical law
sanctions polygamy the husband does
not lack capacity (o enter into a second
marriage without terminating the first,
The hushand’s solc motivation. then. is &
desire to frec himself of the financial and
conjugal obligations which flow from the
marital bonds. The existence of those
financial obligations and the desirc to be
free of them do not constitute duress;
rather. considerations of such nature lie
at the cssence of a determination to
dissolve the marital relationship. A hus-
band may chaosc either to continue a
marital relationship and both to enjoy its
privileges and bear its burdens or he may
terminate the relationship by means of a
get and thereby deny himself the advan-
tages of marriage and avoid its concomi-
tant burdens. Similarly, a person in need
of cash who sells property in order to
realize the purchase price cannot void
the sale for reason of duress. No one
would ever sell property unless he has
determined that, piven the attendant
circumstances, he prefers the money to
continued ownership of the property. It
is for precisely the same reason that a get
executed in return for a frecly accepted
financial inducement is regarded by all

82

authorities as voluntary in nature. The
fact that, absent sueh inducement, the
husband would refusc to grant the get
does not render his act involuntary. The
husband cnjoys complete freedom of
choice with regard 1o continuing of the
marital relationship or receiving the
benefit of the proffered sum. Accord-
ingly, a get exccuted in return for
financial inducement is regarded as valid
by allauthoritics. R. Shimon hen Zemah
Duran, Tashbatz, [1, no. 68, rules thata
getexecuted purtsuant to an agreement to
forgive an outstanding debt is similarly
valid. In effect, Tashbatz rules that
forgiveness of a debt is no different from
delivery of cash. Te be sure, failure on
the part of the hushand to acgnicsce to
the arrangement may result in applica-
tion of various sanctions designed to
compel payment of the dcbt. Those
sanctions are. however, not designed to
enforce exccution of a religious divorce
but rather to compel payment of a lawful
debt entirely unrelated to the get.

The sole difference between the
situation described by Tashbatz and that
addressed by Rashba is that, in Rashba’s
case, assumption of the debt is coupled
with. and made contingent upon, failure
to grant a ger. Rashbas objection is
based upon the fact that a financial
obligation of such nature is generated
solely as a means of enforcing the get.
Since there is a direct linkage between
the financial undertaking and the get,
enforcement of the financial undertak-
ing. although it is sclf-imposed, is
regarded as duress with regard to the get
itsclf. The compulsion is. to be sure.
indirect but is regarded by Rashba as
compulsion with regard to the ger
nonetheless.

A unilateral and unconditional obli-
gation by the groom in favor of the bride
coupled with an agreement to cancel the
debt in return for a ger would appear to
be identical in nature to the situation
described by Tashhatz. Since the
groom’s undertaking is not linked to
non-exceution of a ger Rashba’s objec-
tion would not appear 1o be pertinent.
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However, further analysis of this matter
must be undertaken in light of the
comments of a I6th century scholar,
R. Moses di Frani, Testuecor abit, 11,
no. 13% In commenting npon the ruling
of Tashbatz, this authority writes:

... for also that which Tashhatz. of
blessed metmary, wrote that if they
coerced him with regard to other
matters and in order to preserve
himself from that cocrcion he agrees
to divorce it ix not a coerced
get. . .. [tappears to me that this is
when they cocece him with regard to
another matter not with intent of
divorce. and he, of his own accord, in
order to avoid that punishment,
divorces of his own accord, as
R. Shimon, of hlessed memory. twice
wrotc in his phrascology “of his own
accord  (me-arzmo).”™ .. However,
when they wish to compel him with
regard to the divorce, and they would
not have been concerned to compel
him and to insist upon some other
matter with regard to which they
would have been able to compel him,
but in order to compel him with
regard 10 the ger they compel him
with regard ta some other matter
which they know that he cannot fulfilt
and [therefore] he witl divoree, then it
appears that the coercion is precisely
with regacd to the ger

Although the terminology of Mahit
is not entirely unequivocal he may be
understood as regarding a get to be
invalid in one of two circumstances: (1)
either when the husband is financiaily
incapable of meeting the demand made
upon him: or (2) when the financial claim
is not pressed for its own sake but solely
for the purposc of sccuring a ger.

"he quaims expressed by Mabil in
circumstances in which the hushband is
financially incapable of meeting the
demand made upon him are readily
understandable. An attempt to press an
illegitimate claini is tantamount to extor-
tion. The husband’s acquiescence toa get
in order to avoid extortion constitutes

execution of the ges under duress. Jewish
law prohibits pressing a debtor for
payment of even a just debt when it is
known that the debtor is insolvent. This
prohibition is derived from the biblical
verse “If you lend money to any of my
people . .. you shall notbe to him as an
exactor™ (Exodus 22:24). Mabit regards
an attempt to exact payment under such
circumstances as the equivalent of extor-
tion since the claim is, practically speak-
ing. not actionable, i.c.. although the
debt is not extinguished. a claim may not
legitimately be pressed when it is known
that satisfaction is not possible.

Nevertheless, the concern expressed
by Mabit does not serve to bar utiliza-
tion of the agreement which is the subject
of this discussion. In light of Mabit’s
position care must simply be taken to
limit any actual claim for recovery to an
amount within the financial capability of
the husband. Any remaining balance will
continue to be due and owing to be paid
when the husband is financially capable
of doing so.

Rabbi Isracli. however, is concerned
that a ger granted pursuant to such an
agreement would be defective by virtue
of the sccond consideration raised by
Mabit. viz.. that the primary interest in
enforcing the agreement is compliance in
the delivery of the ger rather than
enforcement of the financia) undertak-
ing. Indeed. if the groom’s undertaking
and the bride’s release subject to execu-
tion of a ger are merged in a single
instrument this concern may well be
cogent. Under such circumstances there
may be strong reason to construe the
undertaking regarded in its cntirety as
designed primarily to assure the execu-
tion of a get. In order to ohviate this
objection the groom’s undertaking and
the bride’s release should be drafted as
entircly separate instruments. Under
such circuinstances the wife may
institute a cause of action on the basis of
a document that declares only the hus-
bands  unconditional  undertaking
Since, under sueh circumstances. the sole
relicf demanded by the wife is financial.
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and that financial claim is the sole
subject of the instrument upon which her
claim is predicated, there is no prima
Jfacie reason to assume that the wife's
expressed desire to press a financial
claim is merely instrumental to obtaining
a get. In pressing the claim and in any
pleadings drafted by the wife or drafted
on her behalf scrupulous care should be
taken not to refer to the husband’s ability
to exoncrate himself from his financial
obligation by cxccuting a ger. Any offer
to execute a gef should originatc with the
husband —in the words of Tashbarz “of
his own accord.™ The existence of a
conditional release already signed by the
wife should be of no significance
provided that, in pressing her claim, she
makes no attempt to secure a ger but
institutes a bona fide claim for fulfill-
ment of the husband’s financial under-
taking— an undertaking which. were the
husband desirous of renewed marital
bliss, he would be compelled to honor
and to recognize as being entirely com-
patible  with  continued  domestic
harmony.

A morc serious obstacle is presented
by the position expressed by R. Ya'akov
of Lissa, Torat Girtin 134:4. Torat Gittin
addresses himsell to the oft-occurring
situation in which, following negatia-
tions between the parties, the husband
agrees 1o executc a gef and thereupon the
wife secks some form of assurance that
the husband will not renege on his
agreement. The cxpedient devised by the
“sages of Spain,” i.c., an unconditional
monctary undertaking on the part of the
husband coupled with a conditional
release exccuted by the wile, is rejected
by Torar Gittin for utilization in such
situations. Torar Gittin argues that,
although the hushand’s undertaking is
ostensibly unconditional in nature, he
nevertheless retains the option of legit-
imately withdrawing from his commit-
ment should the wifc subsequently fail to
execute a conditional rclease. Shulhan
Arukh, Hoshen Mishpat 195:6, rules
that any agreement entered into by
means of a sudar (seizing of a “kerchicfl™)
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may be rescinded until such time as “the
partics risc,” i.c., so long as the matter
remains the subject of unadjourned con-
versation between the parties. 1t is clear,
argues Torar Ginin, that, under the
circumstan were the wife not to
execute a conditional relcasc, the hus-
band would retract his own undertaking
as he is legally empowered to do. Hence,
concludces Torar Gittin, a linkage docs in
fact exist hetween the husband’s under-
taking and the wifc’s conditional forgive-
ness with the result that the husband's
undertaking assumes the guisc of a self-
imposed penalty for non-exccution of a
religious divorce.

It is important to clarify the precise
nature of Torar Gitrin's objection. Torat
Gittin docs not challenge the validity of
the procedure adopted by the “sages of
Spain™insofar as commercial or cngage-
ment contracts are concerned. In those
contexts such undertakings are entirely
valid since the sole impediment to
actionability of a penalty agreement is
the defect of asmakhta which is entirely
cured by the remedy crafted by the
“sages of Spain.™ Although, as Torar
Girtin points out. the husband’s under-
taking is in reality contingent upon the
wife's conditional forgiveness, the under-
taking itsclf, once assumed. is uncondi-
tional. Tbe wife's rclcase is a condition
precedent for the husband’s assumption
of his stipulated obligation but, once
assumed, the husband’s obligation is
undertaken in the form of an uncondi-
tional obligation. Insolar as axmakhta is
concerned the form of the undertaking is
crucial. An absolute undertaking is free
from the defect of asmakhia. Although
the person entering into the undertaking
may freely withdraw if a conditional
release is not forthcoming, nevertheless,
once the undertaking hecomes effective,
it is unconditional in nature. Torat
Gintin’s objection is that although the
undertaking is not defective by reason of
asmakhta, when emploved in the context
of an agreement to grant a divoree, the
linkage between the husband’s undertak-
ing and the wife's conditional forgiveness

J. David Bleich

is such that de facto it constitutes a
penalty for non-execution of a ger and
hence, according to Rashba, a ger
executed pursuant to such an agreement
is void for reason of duress. Torar
Gittin’s contention is that duress cxists
wherever there is linkage of any nature
between the undertaking and the grant-
ing of a ger.

The position advanced by Torat
Gittin does indced serve as a formidable
barricr to adoption of the proposal as
heretofore outlined." However. a modi-
fication may be made in the proposal
which will render it entirely compatible
with the position of Torat Gitrin.

As wiil be shown. the modification
earlier advocated to render the agree-
ment compatible with the view expressed
by Tashhatz will overcome the con <
expressed by Torar Girtin as well. Torar
Gitrin speaks of a situation in which the
husband’s undertaking and the wife's
conditional release are both executed at
a single sitting. Were the respective
instruments to be cxecuted on two
separate accasions his objections would
not obtain. Having risen from the delib-
erations subsequent to the assumption of
an unconditional undertaking, the hus-
band no fonger cnjoys the option of
renouncing his undcertaking even if the
wife fails to execute a conditional relcase
as anticipated by the husband. Indeed. it
is precisely for that 1cason that a hus-
band who has agreed to grant a divorce
(which is the situation discussed by Torar
Girtin) will nat allow the partics to rise
with his undertaking in force unless the
wife executes a release at the same
sitting. The husband cogently fears that
the wife will accept a gef and then insist
upon fulfillment of the financial under

taking or. il a conditional release is
subsequently demanded prior to execu-
tion of the ger, she may refuse to accept a
get in licu of payment of the financial
obligation assumed by the husband.

An antenuptial undertaking on the
part the groom is another matter
cntirely. The groom should be advised to
execute his undertakingat the time of the
couple’s engagement or during the
course of a prenuptial conference in the
rabbi’s study. On the same occasion the
bride should cxecute a similar obligation
in alike amount in favor of the groom. '
Immediately prior to the wedding cere-
mony the bride should be advised to
exccute a release of the groom's obliga-
tion contingent upon the granting of a
religious divorce by the groom. At the
same time. the groom would be required
to cxecute a similar release contingent
upon the wife's agreement to accept a
get. Since, in accordance with this pro-
cedure, the instruments and the releases
arc executed at different times no linkage
whatsocver exists between the husband’s
financial undertaking and an agrecment
with regard to a ger. Thus, Torat Gitrin's
ohjection does not pertain to an arrange-
ment of this nature. Insofar as financial
consequences  are  concerned,  neither
party need fear that he or she will he
burdened with an onerous debt as a
result of the other party’s subsequent
refusal to exceute a conditionat release,
since failure to execute mutual relcases
wauld leave the parties with recipracal
obligations which effectively nullify onc
another. Morcover. the aggricved party
would retain the option of refusing 1o
proceed with the marriage uniess the
requisite instruments are exchanged. '

NOTES

Holdswaorth. A History of English Law, V (Boston, 1927) 293.
cit. Holdsworth also suggests that a person sceking 1o enforee such an agreement

“might, in some cireumstances, come perilously close to committing a fraud.™

3. Sce Tan Macneil. ™
(1982) 495. 499-501

“Pawer of Contract and Agreed Remedies.™ 47 Cornell Law Quarterly

4. Sce Charles T. McCormick. Handhook on the Law of Damages (St. Faul, 1935). p. 601
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. Rabbi Dick endeavors to accommodate the view of Torar Girtin by condi

TRADITION: A Journal of Orthodox Thought

. Sce, for exampte, Charles J. Gocetz and Robert E. Scott, “Liquidated Damages, Penalties

and the Just Compensation Principle.” 77 Coluntbia Law Review (1977) 554-594
Sce Tashbatz, 1. no. 1: Teshuvor Mabir. 1. no. 22 and IL no. 138, CL.. however. Teshuvor
Ribash, no. 126

See Teshuvot R, Betzalel Ashkenazino. 15: Bet Me'ir, Even ha-Ezer 138:4:and Mishkenot
Yaakov, Even ha-Ezer. nos. 38-41. who waintain that all autharities arc in agreement
with Rashba in maintaining that the gef is invalid in situations in which the hushand
regrets his prior financial undertaking in the event that he fails 1o grant a ger. Cfi. however,
Hazon Ish, Even ha-Ezer 99:3 and 99:5.

. See 5 Corbin, Contracts. ch. 58 (1964 and Supp. 1980k 5 Williston, Contracts. §§776-89

(3d cd. 1961): and Restatement (Second of Contracts §356 (1),

According to some authorities, in order for such agrectnent to be actionable the recipient
must take physical possession of the property being conditionally conveyed: accarding to
other authorities transfer by deed or payment of the purchase price is sulficient. See Ber
Yosef. Hoshen Mishpar 207. The author of Perishoh, Hoshen Mishpar 207:14 and Sema,
Hoshen Mishpat 207:6. maintains that the crucial distinction is whether the primary desire
is fulfillment of the condition or validation of the conveyance. If the primary concern is the
transfer of property and the condition is stipulated as a material aspect of the conveyance
the transaction is not void by reason af asmakhta: but if the primary concern is the
fulfillment of the condition. and the transfer of property is cffected mercly as an
inducement designed 1o secure performance of the condition. the transaction is void by
reason of asmakhua.

Morcover, if both bride and groom enter into identical undertakings such reciprocal
undertakings have the effect of cancelling one another, However, this daes not mean that
the recalcitrant party may rely upon the minority opinion in claitning that his or her rclease
of the other party's obligation is void for reason of asmiak/ita and hence that the respective
ohligations are always extinguished. Such a pleading (kim fi) is. in this casc. perforce
predicated upon a minority view rejected by Shtlhan Arukirand Rema and for that reason
does not serve as a dcfense against a legitimate claim. Sec R. Yonatan Eibeschutz, Tumim,
Kitzur Tokpo Kohen, sec. 124. Nor can such a pleading be advanced on the basis of
minority view asa counterclaim when the validity of the original clainyis incontestable. See
Teshuvor Raanah, W1, no. | Pri Tevuah, no. 47, and Divrei Ge'onim, klal 31, scc. 11,
Since. in this casc. the validity of the monetary undertaking is not suhject to dispute. the
defending party can advance his or her own claim for an identical sum only as a
counterclaim. However, since this pleading can be sustained only on the basis of a minority
view (which regards the reciprocal undertaking as uncxtingwished because the relcase is
void by reason of asmakhta) it cannot be interposed as a counterclaim in order 10 secure

from satisfaction of an the validity of which is incontrovertible.

. See the responsum of Ritva cited in Ber Yosef. Even ha-Lzer 154; Teshivor Maharik. no.

63; Tashbaiz, 11, no. 68: and Rema, Fven ha-

. See the responsum of R. Maimon Nagar cited in Bet Yoscf, Even ha-Ezer 134 and Rema,

Even ha-Ezer 134:5.

ioning the wife's
release upon execution of a gef within a specified period of time. Torat Girtin declares that
the hushand’s obligation is cnforccable under such circumstances provided that a timely
ger is not exccuted because the two instruments are no longer interdependent after the
expiration of this specified period of time. Sce Tradition. p. 100. note 29. Rabbi lIsracli
correctly observes that such an arrangement renders it impossible for the hushand to
exccute a get within the time period uniess the obligation is forgiven, but if the obligation is
indeed forgiven there is nothing to prevent the hushband from refusing to grant a ger.
Morcover, according to Torar Gitzin, the husband can totally avoid both the ger and the
monctary obligation by offering to cxecute the divorce within the stipulated time period.
According to Rashba, such a divorce would be invalid since it is exceuted in order to avoid
a penalty for non-execution. However, since the husband is not permitted to execnte the
ger despite his willingness to do so within the stipulated time period. he cannot be reguired
to pay the stipulated penalty after the stipulated period has elapsed. See Sefer ha- Yovel, 1,
239-240.

. Asingle. unconditional undertaking to be cntered into by the groom is not advised because

such an undertaking would remain binding cven if the cngagement is later broken. An

J. David Bleich

undertaking of that nature could. of course. be made contingent upon subsequent
solemnization of the marriage by rendering it actionable only after marriage has occurred.
Such a procedure is not advised because it may possibly be argued that Torar Girtin's
position renders such an expedient defective. To wit: The groom certainly has the option of
rendering the agseement nugatory by refusing to enter into the marriage. Indecd, it may be
presumed that he would refuse to do so were the bride to refusc to exceute the anticipated
conditionat retease. Henee, it might he argued, a linkage is created between actualization
of the actionahility of the undertaking at the 1ime af marriage and the bride’s conditional
release. Tn the opinion of this writer, since it is the prior undertaking rather than the
martiage that binds the groom and the agreement itselfl cannot be rescinded unilaterally,
na linkage is created between the actuat wndertaking and the contingent releasc. Be that as
it mav. a procedure involving recipracal undertakings by the bride and groom is certainly
not subject to such objection and. additionally, affords protcction against a recalcitrant
wife as well

. For a remedy based upan an entirely different expedicnt requiring hut a single document

rather than four separate instruments and which makes no reference whatsoever to the
cantingency of divorce see 1. David Bleich. “Modern-Day Agunot: A Proposed Remedy,”
The Jewish Law Anaal, 1N (1981). 139154
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