42

THE JOURNAL OF HALACHA

Tubal Ligation and Jewish Law:
Overview

Rabbi Joseph S. Ozarowski

Medical science has in recent years made available many
procedures designed to cure illness and enhance life. However, these
often include areas with distinct halachic ramifications. One of the
increasingly popular operations is tubal ligation, or as it is often
known, “tying the tubes”. This particular procedure involves
cauterizing, severing, tying, or other manipulation of the woman'’s
fallopian tubes in order to prevent pregnancy. Tubal ligation is
becoming a frequent means of birth control. Aside from general
questions regarding the permissibility of birth control in Jewish law,
which topic we are not discussing here, tubal ligation raises its own
major question — the permissibility of castration - sterilization for
women. The Hebrew term for this is 919'0-Sirus, and will be used
throughout this paper. Our study is not meant to offer Piskei
Halacha, which should when necessary be sought from a Rav.
Rather, it will offer some guidance in exploring the general subject
area.

The primary source for the ban on castration or sterilization in
males is biblical:

That which has its stones bruised, crushed, torn or cut you
shall not offer unto the Lord, nor shall you do thusly in
your land... because their corruption is in them, there is
blemish in them.!

-
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Although the specific scriptural reference is to sacrificial
animals, the Oral Law understands this verse as referring to an
expanded ban on castration for all animals?(not merely sacrificial
ones), even outside “the land” (Eretz Yisrael),® and for humans as
well (as we will shortly see).4

The Sefer HaChinuch explains the reasoning behind this
commandment.

The Al-mighty created a complete world. . . and He blessed
all life to “'be fruitful and multiply”. Also He commanded
human males to do this in order to perpetuate the species.
Therefore, one who destroys the reproductive organs shows
that he wishes to end the work of the Creator and destroy
His good world.s

The primary Talmudic source for the issur sirus on humans is
from Shabbat 110b. The section deals with the permissibility of
using a drug on Shabbat which renders a man impotent (013
1™Mpy Sw), an early male oral contraceptive¢ The Gemara
continues:

But is this permitted? Has it not been taught, How do we
know sirus in a male is forbidden? From the verse ‘Nor
shall you do thusly in your land’—the words of R.Hanina...
This is only if (castration) is intended; but here it happens
by itself (and should be permitted on Shabbat)...

The discussion continues until it concludes with the
assumption that the earlier reference is to a woman, who is not
obliged to “‘be fruitful and multiply” (1am1 11B).7 According,
however, to R. Yohanan Ben Beroka, who holds that women are
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indeed included in the obligation to “"be fruitful and multiply,” the
reference would be to a barren or older woman who could not
conceive. Within this context, it should be pointed out that the
dispute over whether women are commanded pru «’rvu is found
elsewhere i the Talmud® and the issue plays a part in the
subsequent halachic discussion.

The Talmud, thus, clearly states that sirus of a male is
absolutely forbidden by the Torah. It is, however, inconclusive as to
whether this applies to a female as well.

The second rabbinic source is recorded in Torat Kohanim, the
halachic Midrash on Leviticus.

How do we know that sirus applies to women? From the
verse “‘Because their corruption is in them, there is blemish
in them”. R. Yehuda says, “In them’ — that women are not
included in sirus.?

We see, then, from this selection that the Tannaim dispute
over the ban on sirus being applicable to females.

The Malbim on our verse in Leviticus!® attempts to resolve
these two sources by aligning them: The Tanna Kamma holds as
does R. Yohanan Ben Beroka that women are commanded pru u’rou
and therefore are included in the ban on sirus. R. Yehuda holds that
women are not commanded pru u’rvu and thus are not included in
the ban on sirus. This approach finds its way into later halachic
literature.1

A third rabbinic source is found in the Tosefta. It mentions the
above dispute with a small but important difference in terminology.
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11. The Malbim also gives another interpretation that the dispute in Torat Kohanim
is not over human sirus but over whether sirus would invalidate female animals
for sacrifice. According to the Tanna Kamma it would, while according to R.
Yehuda, it would not.

TUBAL LIGATION 45

One who castrates a human or animal... adults or minors,
male or female is chayav (liable). R. Yehuda says that one
who castrates males is chayav but one who castrates
females is patur (not liable).12

The Tanna Kamma in Torat Kohanim merely mentions
sterilization as forbidden for women while here he indicates the
possibility of a penalty. R. Yehuda in Torat Kohanim simply
excludes females from the ban on sirus. Here, he holds that females
may not be penalized but he does not explicitly say they are
excluded from the ban.

This dispute, its interpretations, the attempts to reconcile it
with the above-mentioned Talmudic passage and the attempts to
define patur form the core material on the subject.

There are two relevant Tosafot texts on the matter.!? Both seem
to follow R. Yehuda’s opinion as expressed in the Torat Kohanim,
though it is not cited as such. Both texts contain the words "Sirus
does not apply to women”. The first mentions the opinion in the
Gemara that women are not mandated to “be fruitful and
multiply”, and therefore, uprooting the procreative function in
women would be permitted. The second uses identical reasoning in
permitting tampering with procreative organs after sirus since sirus
itself is not forbidden to women. Many Rishonim in their
comments to the Gemara follow this thinking and concur that the
ban on sirus simply does not apply to women. These include
Ramban!* and Rashba.1s

The codes, however, still reflect uncertainty. Rambam writes:

It is forbidden to destroy male reproductive organs. . .
whether human or animal. . . . and those who do are
biblically liable to flogging (malkot). . . . and one who
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castrates human or animal females is patur.1e

What does the term patur mean here? Is female sirus according
to Rambam forbidden or allowed? The Magid Mishneh'” attempts
to answer this:

In Torat Kohanim, R, Yehuda holds that sirus does not
apply to females, and thus it is brought in the Talmud (our
selection from Shabbat 110-b); and Rabenu (Rambam)
explains this to mean that there is no penalty for female
sirus but there is an issur since he did not write that it is
permitted (mutar) to castrate females... thus Rabenu wrote
patur.

Actually, Rambam’s terminology seems to reflect R. Yehuda in
the Tosefta rather than R. Yehuda in the Torat Kohanim, since the
term patur had its origin there. In Torat Kohanim R. Yehuda more
explicitly excludes females from the ban on sirus.

In any case the Magid Mishneh understands Rambam to say
that sirus is forbidden to females but there is no penalty of malkot.
This is inferred from Rambam’s earlier comment spelling out
malkot for castration of males. The Magid Mishneh uses this as the
way of reconciling the Gemara in Shabbat (which is vague) with R,
Yehuda’s opinion. The linguistic proof offered is that the word
mutar - explicitly permitted - is not used. Therefore, it must be
forbidden. Neither Rambam nor his commentaries?® note whether
the nature of the prohibition is biblical or rabbinic.

The Bet Yoseft* and Shulchan Aruch? follow the approach of
the Magid Mishneh stating that sirus is not allowed but also not
punishable.2t This approach posits a more lenient approach to kos
shel ikrin (sterilization by ingesting a substance) and a more
stringent one for sirus b’yadayim (physical sterilization). Still, we
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are not told what type of issur this is. Is it biblical or rabbinic?
Exactly how stringent is this and how would it affect a practical
application of the question.?

The Vilna Gaon?? suggests that the ban is biblically based,
from an all-inclusive reading of Leviticus 22:25. In this the Gaon
clearly follows the Tanna Kamma of Torat Kohanim and Tosefta
espousing the same view. Thus we now have one major view that
sirus for women is biblically forbidden.

On the other hand, the Turei Zahav® says quite the opposite.
Following the many Rishonim on the Gemara as well as R. Yehuda
in Torat Kohanim he states that there is no issur sirus for women.
Aside from the other sources, the Turei Zahav offers a biological
reason.

There is no issur to destroy female reproductive organs for
they are not outside the body as are male organs. Therefore,
there is no real ban on castration by hand (b'yadayim) even
with an actual act.

Because male and female genitals are simply different, says the
Turei Zahav, the conceptual act of castration does not apply to
women. As a result, his understanding of Rambam’s use of patur
would mean " permitted.”

A number of responsa refer to the question of sirus. These
include more stringent approaches as well as lenient ones.

The most detailed as well as most negative approach comes
from R. Moshe Feinstein, who deals with the issue four separate
times. His earliest responsez* (dated 1956) takes up the case of a
woman suffering from both physical and psychological illness, and
her doctor’s wish to perform a tubal ligation. R. Feinstein takes the
position that sirus is biblically forbidden, citing the opinion of the
Vilna Gaon. He believes that even those holding sirus as only
rabbinically forbidden would agree in this case that no heter exists
since the dangers (in R. Feinstein’s opinion) are not that great.2s He
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does, however, permit use of alternate means of birth control to
prevent conception.

His second selection? (dated 1963) deals with a mentally ill
woman who was to be institutionalized. Part of her illness involved
an inability to control her sexual appetite, and sterilization was
requested to control conception and birth. Here, R. Feinstein cites
his previously mentioned position of a biblical ban on sirus based
on the Gaon’s opinion. However, R. Feinstein moves away from
this approach and proceeds to quote those who hold sirus as only
rabbinically forbidden (they are not mentioned by name). He finally
permits tubal ligation in this case for the woman’s benefit. He calls
it KU XTO'K, a minor prohibition, because it is not punishable
(following the Shulchan Aruch and the Magid Mishneh on the
Rambam). Interestingly, he advises that the operation be done by a
non-Jewish surgeon. This seems to side with one opinion in the
Gemara?” which holds that non-Jews are also forbidden from
causing castration by virtue of the Noahide laws.

In a tshuva dated 196828 R. Feinstein deals with a woman who
had given birth to deformed children and wished to have no more.
He offers here a detailed discussion of whether sirus is forbidden
biblically or rabbinically. He concludes that either way, the ban is
too stringent to breach here and does not permit ligation. He does
permit use of a moch (a contraceptive mentioned in the Talmud,
analogous to a diaphragm) for a limited period of time in the hope
that the deforming malady will disappear. R. Feinstein reasons that
there is no immediate danger to the mother’s life itself and therefore
no grounds to permit sterilization.

His fourth response? (dated 1972) deals with the case of a
woman who had given birth to blind children. R. Feinstein again
reiterates his position forbidding sterilization. He holds here that
there is no guarantee future children will be born blind, relying on
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the assumption of rov - that most children are born healthy. Again,
he states that when there is no overriding danger to the mother’s
life or health, ligation is not permitted.

R. Yechiel Yaakov Weinberg writes of a case similar to R.
Feinstein’s second one - that of a mentally deranged woman who
required sterilization for her own protection.2 While his final
answer is similar to R. Feinstein’s - to permit it - his theoretical
framework is different. He refers to sirus as xnby3 K10K and cites
only the lenient approaches mentioned above, including the Bach.
His language regarding the general severity of sirus is much less
strict than R. Feinstein’s, but also less detailed.

R. Weinberg echoes this lenient approach in another tshuva,’
on the question of whether a weak woman may use a moch or
diaphragm before intercourse to prevent conception. His responsum
centers on the question of whether a woman is liable for hashchatat
zera (destruction of male seed) through use of a moch and when it
might not be permitted. But twice in this responsum he writes,

Even though a woman is not commanded regarding sirus
she is forbidden to destroy seed... Destruction of seed is
not like kos shel ikrin or sirus which are allowed for
women...

Another lenient position is offered by the Chatam Sofers* who
also holds sirus does not apply to women, following the
aforementioned Rishonim and Rav Yehuda. His reasoning, too, is
based on the biological differences between men and women.
However, he inserts a new dimension by redefining the biblical
verse upon which the entire issue is based - Wwyn x% - ar referring
to women'’s sterilizing men. Thus, according to this vie'., a woman
may not castrate a man but she would be permitted-to undergo sirus
herself. The Chatam Sofer offers a proof from the verse 197pn K9
which is interpreted similarly: a woman may not shave a man’s
payot but she may shave her own. In both cases, the ban on the act
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applies only if the male is the recipient of the act.»

R. Ovadiah Yosef makes a passing reference to the question in
a tshuva regarding the issue of a nursing mother who becomes
pregnant and wishes to take a drug to abort the fetus. He writes,

Regarding sirus b’yadayim (as opposed to oral sterilization)
there is an issur applicable to a woman as is written in Even
HaEzer.s

He does not give further details of the issur.

R. Yitzchak Weisz* responds to a query whether a Jewish
doctor may sterilize a non-Jew. He concludes this is forbidden, as
the ban on castration applies to non-Jews as well as Jews. One of
his sources is the commandment of pru u’rvu which he interprets as
applicable to non-Jews in a general way. In reference to our
question, R. Weisz writes, that since women are not included in
the commandment of pru urvu, they are also not included in the
ban on sirus. This assumes that the issue of sirus is tied to the
mitzva of having children.?” In other words, a male (Jewish or not)
is commanded to have children and would be forbidden to destroy
the organs facilitating that process.* A female is not included in
this and would be allowed to tamper with those organs.»

R. Weisz’s next response® touches on the issue of temporary
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sirus - rendering a person sterile for a limited period.#t He continues
his previous logic, stating that sirus for a woman is less of a
problem than for a man, and is inclined to permit temporary sirus
for therapeutic reasons. A point worth pondering is whether
genuinely temporary ligation might be more permissible under this
reasoning. Gynecolgists say that while 60 to 70 percent of tubal
ligation can be reversed, women do not undergo the operation with
intent to reconnect the tubes. What if medical science were to
advance the procedure to the point where it could be fully
reversible? Would this affect the halacha?

There are variations on the surgical technique preventing
conception in the female. Surgeons sometimes use a ring to close
the fallopian tubes without directly severing them, but having the
same contraceptive effect. Little has been written on the subject
from a halachic perspective, but it is possible that the difference in
procedure may have halachic implications. Perhaps the ring is more
acceptable because it does not sever or directly destroy the tubes.
This area must await further study by poskim.

Summary:

1. Sirus had its roots in Leviticus 22:24-25. Qur question cen-
ters on whether the Torah’s prohibition of sterilization applies to
women or not.

2. The Talmud in Shabbat 110b amplifies the ban for men and
mentions the dispute as to whether women are obligated to have
children. This affects the issue of sterilization if the two are
connected.

3. The Tanna Kamma in the Torat Kohanim and Tosefta holds
sirus to be biblically forbidden for men and women. This view is
based on an inclusive reading of the verse in Leviticus and is
followed by the Vilan Gaon.

4. R. Yehuda in the Tosefta holds sirus to be patur, non-

41. DD NIK MY T K-N WPOIDA WK brings various opinions on this issue, in
particular on the question of a man who wants to do this so that he will be free
to engage in Torah study.
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punishable. This is the view of the Rambam-as well. The Magid
Mishneh and Shulchan Aruch understand this to mean a non-
punishable offence.

5. R. Yehuda in Torat Kohanim holds sirus simply does not
apply to women. This is also the view of most Rishonim on
Shabbat 110b and the Turei Zahav. Reasons include the biological
differences between men and women, the resulting differences in

-sterilization procedure, and the fact of the biblical source-text being

in the masculine.

6. Among poskim there is a wide divergence of views ranging
from the detailed strictness of R. Moshe Feinstein to the varying
lenient approaches of R. Yechiel Yaakov Weinberg, the Chatam
Sofer and R. Yitzchak Weisz.





