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Problems Of A Forced Get

Rabbi Tzvi Gartner

In recent years, the Jewish community has become increasing-
ly aware of what is aptly referred to as “the modern-day Aguna
problem,” the case of a woman living apart from her husband with
no apparent hope of reconciliation, yet unable to remarry because
her husband is holding back in granting a get (Jewish divorce), for
purposes of revenge or blackmail {monetary or otherwise). There is
no need to elaborate upon the dimensions of this tragedy, nor the
pitfalls it presents in terms of human suffering, potential Chilul
Hashem and violation of the prohibition of Aishet Ish (adultery).
They are well known to all, layman and professional alike.

Many individuals are shocked to find Jewish marriage and
divorce laws which they consider archaic, unfair and unreasonable.
Drastic changes have been suggested, nay demanded, as the
numbers grow of those who feel themselves ‘“trapped’” by
technicalities. It is our intention here to examine the halachic issues
and to seek to explicate the nature of the obstacles barring an easy
solution. It is not indifference which has so far caused the
solutions to be unavailable, but rather the unhappy realization that
a solution might create a further problem, worse than the one it
was intended to resolve.

Jewish law requires that a get can only be granted by the
willing acquiescence of the husband (as will be discussed later).
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Thus any get which is given against his will or under duress is
potentially a worthless document, and if a woman remarries on the
strength of such a questionable get, she may be committing
adultery and her subsequent children may be mamzerim.

There is no one who would argue that a woman should not be
released from an unhappy marriage — but it cannot be at the cost
of creating thousands of questionable marriages and possibly
myriads of mamzerim! If the cure is worse than the illness — it is
not a cure.

Hopefully, the following study of the halachot will clarify the
problem.

The underlying premise of the halacha is that the execution of
a get demands the free will of the husband. The reasoning behind
this is twofold; firstly, Rashbam? writes that ynwn 1ny1m Jnn an;
the directive of the Torah “he shall write and give (a
get)'presupposes free will. In Jewish law, marriage is primarily not
a religious ceremony, but rather a legal contract between a man and
woman through which he acquires her as a wife, and in divorce he
removes his claim upon the woman, thereby freeing her to remarry
as she sees fit.2 And, as Rabbi Chaim HaLevi writes?:
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For in (cases of) marriage and divorce the will of the
owners (husband) is necessary for the marriage and
divorce itself, because the essence of marriage and
divorce is effected by the owners (husband), and it is
they who cause her to be forbidden, and it is they
who cause her to be permitted, and as such their will
is essential.

Secondly, as Rambam writest:
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Ten points constitute the essence of divorce according
to Torah laws: 1) The husband must not be
compelled to divorce against his will, etc. The source
for these ten points is the Torah (Deut. 24:1). “And
if it shall come to pass that she no longer finds favor
in his eyes, he shall write for her a bill of divorce”
etc. This teaches that he shall not divorce against his
will, and if she was divorced against his will, she is
not divorced.

Unlike other transactions (i.e. purchases and sales) which
require only the free will of the concerned parties, divorce demands
something more, will of the heart, 3%2 "y™. Not only must the
man be intellectually prepared to divorce his wife, he must also
come to terms on an emotional level with the significance of the act
he is about to undertake.®

Despite these stringent prerequisites and perhaps because of
them, the fate of the woman was not in every instance left to the
whim of her husband. To prevent abuses of the system, safeguards
had to be erected. Under certain circumstances, rabbinic
intervention of one sort or the other was warranted; in extreme
cases, even physical violence to the person of the husband was
allowed.

In all probability, this provision for rabbinic intervention is
based on Torah law, rather than a Takanah enacted by the rabbis
of a later generation. Torat Kohanims comments: ‘= inwp
113 Sya, if a priest defiles his sanctity through marriage to an

" unfit woman (i.e. a divorcee) you shall sanctify him, even against
his will; you shall coerce him into granting her a get.” This
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passage of Torat Kohanim is quoted in the Talmud” as well as in a
responsum from the geonic era® and by Rashba,® Ribash!® and
Mabit.1t

Radak!? asserts that Saul coerced David into granting his
daughter Michal a get for fear lest he disappear and leave her an
“Aguna.” Therein lay the nub of their differences concerning her
legal status: Saul deemed it legal coercion (113 "wy), and as such
she was no longer the wife of David and he (Saul) was permitted
to give her in marriage to Palti the son of La’ish. In the eyes of
David, however, she was still wedded to him, for this was illegal
coercion (™13 Kbw mwny).

Rashi®* makes passing reference to the practice during the
First Temple era of incarcerating recalcitrant husbands until such
time as they would grant their wives a get in compliance with the
dictates of the rabbinic courts.

We thus find ourselves confronted with two apparently
antithetical premises: on the one hand, the Torah tells us that a
prerequisite for the execution of a get is genuine will of the heart
(2571 My). On the other hand, we are told 1373 bya — wnwp,,
sanctify him, even against his will. How might we reconcile these
seemingly contradictory laws? Some commentatorsi4 explain simply
that through legal coercion (113 "wy) a state of willingness is
attained, for 03N 237 ymwh Myn,1S it is a mitzvah to obey the
behest of the rabbis.

Other commentators!® reject this view. As they see it, although
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we do accept the premise that legal coercion leads to emotional
acceptance (2% "y™)it is unlikely that he desires the get in its own
right; rather, he has come to accept it as the means to fulfilling his
innate wish to heed the words of the rabbis. Nevertheless, they
conclude, in instances of 13 nwy, such a level of emotional
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acceptable, then it should not be able to disqualify
her? Rabbi M'sharshye said, according to the Torah,
a get enforced by a Gentile court should be valid, and
the Rabbis declared it invalid to prevent Jewish
woman from attaching themselves to Gentiles, and
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acceptance suffices.

The basic tenets of coercion to divorce (v3a mwry)have been

articulated by the Tanna in tractate Gittin:1?
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A get given under compulsion by an Israelite court is
valid, but by a Gentile court is invalid. A Gentile
court may flog a man and say to him “Do what the
Israelites command you” (and it is valid).

This is amplified somewhat by R. Nachman quoting Shmuel:1»
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R. Nachman said in the name of Shmuel: A Get
given under compulsion by an Israelite court with
good legal ground is valid; if without sufficient legal
ground it is invalid, but it still disqualifies the woman
for a priest. If enforced by a Gentile court on legal
grounds, it is invalid but disqualifies; if without
sufficient legal ground there is no tincture of a Get to it.
If Gentile enforcement is valid, then the get should be
considered valid; if Gentile enforcement is not
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thereby releasing themselves from their husbands. If
so, why does a Get enforced by a Gentile court
without sufficient legal ground have not even the
tincture of a Get? Let it at least be on a par with a
similar Get exacted by an Israelite court and
disqualify the woman! The truth is that R.
M'sharshye’s explanation is erroneous, and what then
is Shmuel's reasoning? A Get enforced by a Gentile
court on good legal grounds is likely to be confused
with one enforced by an Israelite court, but a Get
enforced by a Gentile court without proper grounds
will not be confused with one enforced by an Israelite
court with legal grounds.

According to the majority of commentators!® this interpreta-
tion of R. Nachman in the name of Shmuel is the accepted halacha.
S5xawm M3 wyn vi, a get enforced by Israelite court on good
legal grounds is valid. 50191 %08 D233 1121 SxWwn P13 KOV, a
get without sufficient legal grounds in an Israelite court, but which
the Gentile court forced him to give because there are sufficient
grounds in their court, is null and void in the eyes of the Torah
but within the framework of rabbinic law is considered a get,
thereby disqualifying the woman from remarrying into a priestly
family,? and, perhaps, necessitating that she receive a get from any
man whom she might marry prior to receiving a second get from
her first husband.2t But mm SR Mo P KSW
13 K v, a get without proper grounds even in the Gentile court,
such a get is null and void even within the framework of rabbinic
law.

Rashbatzzz and Rashbash?s derive the admissability of
L1 Mwry(coercion) from the verse My1Y;# just as Beth Din is
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obligated to coerce a person into bringing the sacrifices he has
vowed to offer up,2 so, too, are they to coerce a recalcitrant
husband into granting a get. Chelkat Yoav® explains this in the
following manner: 7ma ¥ k5 MyY ALY MW P My — I he
is leaning towards wanting the get that is sufficient, he need not
will it totally.

All forms of coercion fall into one of two categories:
"v1wa 03 literally, coercion through sticks, and *%m3 53, coercion
through words.?” In instances where coercion is called for by
halacha, the intent is to physical coercion, for 13y q01 X% @*1313,2
a slave is not chastised by harsh words alone. So, too, when the
Talmud discusses the halachic ramifications of legal and illegal
coercion (1™ X5wn 113 Mwry) it s in the context of "vIwa »p3,.29
Pressure brought to bear upon a recalcitrant husband through the
"bma ~p> process is not deemed sufficient to necessitate his
categorization as one whose subsequent actions are the product of
coercion.

What is meant by 'ow3 ~p3> and what by >viwa mo3?
"3 783 includes, obviously, all forms of physical violence to the
person of the husband, even to the point of beating him until he is
on the threshold of death,® incarceration,®® and (according to the
majority of Poskim?) the imposition of a rabbinic ban (@an), for
KT Xnnw XA, a rabbinic ban is to be dreaded more than a
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statutory beating.3* Rashbatz?s is uncertain as to whether coercion
through the causing of monetary loss (mn DNK) is considered
"vIwa D> or ¥oma »p3. This question is dealt with at length in
rabbinic literature.?

151m3 193 encompasses all lesser forms of coercion; i.e. verbal
abuse such as publicly labeling the husband K323y, transgressor®?,
as well as on wanT Apnn® a rabbinic decree initiated by
Rabbenu Tam calling upon members of the community to relate to
the husband exactly as if the omn ban had been imposed upon him,
though in reality it has not. Ramo writes:
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The Beth Din may prohibit the entire community to
render him any assistance in any form whatsoever, to
have any business dealings with him, not to
circumcise his children or bury them should they pass
away, until he agrees to divorce. In general they may
censure him in any manner they see fit short of
actually pronouncing the cherem ban upon him.

Although the ruling of Rabbenu Tam (n'71 nprmm) was
initially well-accepted, it has not had an untroubled history. Many
leading Rabbis have opposed using it and in practice it is not an
option which is utilized.+¢
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Other measures classified as *»m3 193 are coercion through an
unrelated issue and withholding from him needed assistance
(AL Ny AKX 9371 5y 03, (According to Seder Eliahu Raba,¢t
the n»27 prnn is predicated on these principles.) Rabbenu Tam
was the first to articulate these principles in a hallmark decision
which has come down to us from several sources:#2 If a man
marries a woman and subsequently she finds him so repulsive that
she is unable to live with him ,(%y vxn), it is forbidden to coerce
him in any manner to grant her a get. The halachot of n97m and
"5y o'Kkn will be dealt with at length later in this article. However,
if he has been imprisoned for failure to discharge his outstanding
debts, the relatives of the woman are permitted to pay his debts
and free him from prison on the condition that he divorce his wife.
Since he has been incarcerated cn a different matter, we do not
view his imprisonment as coercion to divorce, despite the fact that
in reality it is his desire for freedom which drives him to grant a
get. (There is much discussion among later commentators as to the
exact criteria for determining when the coercion is indeed on a side
issue and when it is merely a subterfuge employed primarily to
coerce him into granting the get.4?) Neither do we consider the
refusal of the wife’s family to assist him as illegal coercion even
though they do so expressly to get him to acquiesce in their
demands, for refraining from tendering aid is not classified as
coercion; this is the rule even when they are commanded by the
Torah to help him, as is the case here where he has been
imprisoned by Gentiles.#

When the decision to coerce a recalcitrant husband is taken,
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what are the criteria upon which it is based? The Mishna tells us:45
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A man in whom bodily defects have arisen cannot be
compelled to divorce his wife. R. Shimon ben Gamliel
said: "This applies only to minor defects, but in
respect to major defects he can be compelled to
divorce her.” The following are compelled to divorce
their wives: A man who is affiliated with boils, or has
a polypus, or gathers objectionable materials, or is a
coppersmith or a tanner, whether they (the defects)
arose before the marriage or after. And concerning all
of the above, R. Meir said: "’ Although the man made
. a condition with her, she may plead, ‘I thought I
could endure him, but now I cannot.’” The Sages,
however, said: "She must endure despite her wishes,
the only exception being a man afflicted with boils,
because she will enervate him.” It once happened at
Sidon that there died a tanner whose brother was also
a tanner. The Sages ruled: “"She may say ‘I was able
to endure your brother, but I cannot endure you.””

The Tanna does not supply us with any broad guidelines;
rather, he cites specific instances warranting rabbinic intervention.
The recurrent theme in all of them is that a situation has arisen
where even minimal requirements of a normal marital relationship
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are left unmet. In the words of Rashi® 5 111 mi wwa qan
5ap% nb AweKk 'Xw “in these cases we apply even physical
punishment [to him) for it is impossible that she accept [the
existing situation].” This is further elaborated by Radbaz in a
responsum:4? 91205 Mm% k1 wan 55 Nyt mob omon v
"The Sages gauged the nature of women, and determined her
incapable of tolerating (such disabilities).” In the case of the
Mishna, such a state of affairs has come about due to a noxious
odor emanating from the husband’s person, be it the result of
physical disability or the circumstances of his profession, which
makes it almost impossible for anyone, particularly a wife, to
function normally in close proximity to him,

A totally different sort of instance warranting coercion is that
of R. Yehudah in the name of R. Assi:*® mbon% X5x Pwyn P
“We do not coerce except for (instances of) unfit women.” Here
the marital relationship is not wanting on the intrapersonal level;
rather, it is the qualifications of the Torah which are unfulfilled —
PN namn v b aydm o ners St b mnbk
AmnS b Sxawr na Yxawrb — the marriage of a widow to a
high priest, or a divorceeior chalutza to a priest, a mamzer to an
Israelite. All these are marriages forbidden by the Torah, and it is
proper to force him to divorce her.

There is much discussion as to the reasoning behind this
halacha. Do we coerce the husband into granting her a get solely
for fear lest he be led into temptation, or are we prompted also by
the realization that the woman is a veritable Aguna, inasmuch as in
her present situation she is forbidden either to live with her
husband or to remarry? This question finds practical expression in
the case of an adulteress who, according to halacha, may not live
with her husband nor with her paramour. Although it is unlikely
that a cuckolded husband will be tempted to live with the woman
who has betrayed him, yet the second argument, that she is a de
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facto Aguna is perhaps still applicable, though she has been
brought to this pass purely through her own actions.«

Another reason for forcing a man to divorce his wife is
mentioned in the Talmud.s®
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R. Yehudah stated in the name of R. Assi: We do not
compel divorce except in the case of those who are
unfit. When this was mentioned in the presence of
Shmuel, he remarked: '"As, for instance, a widow to a
high priest, a divorcee or chalutzah to a common
priest, a mamzeret or nethinah to an Israelite, or the
daughter of an Israelite to a mamzer or a nethin; but
if a man married 2 woman and lived with her ten
years and she bore him no children, he cannot be
compelled to divorce her.” R. Tachlifa ben Abimi,
however, stated in the name of Shmuel: “Even a
man who married a woman and lived with her ten
years and she bore no child must be compelled to
divorce her.”

The consensus among major Poskims! is that a childless
marriage should be terminated after ten years, with pressure put on
the husband if he is unwilling. This is because a primary concern
of the Torah is that marriage be a vehicle for the fulfillment of the
commandment 1311 M9 “be fruitful and multiply.”’s2 However in
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actuality this principle is seldom put into practice. In a decision
quoted by Ramo,s* Ribash3t explains:

If the Beth Din were to address themselves to such
matters of marriage, by coercing the parties according
to the letter of the law, they would have to coerce
them all ... and strife and arguments would abound.
Therefore, throughout the generations the rabbis have
closed their eyes and refrained from interceding in
these matters. ... They are content to rule according to
the strict halacha only in those instances when the
husband and wife themselves disagree and bring the
matter up before the Beth Din, then they will rule
according to the Torah.

This sentiment is echoed by Tshuvot Maimoniss concerning a
n1MM, a “recalcitrant wife.”
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Being that in our times he is proscribed by the
takkanah of Rabbenu Gershom from taking a second
wife, and he has yet to fulfill the Torah’s
commandment of 'be fruitful and multiply,” it is my
opinion that he should be forced to divorce so that he
be able to remarry and beget children. So it appears
to me according to the letter of the law, but this is a
difficult matter, for by adopting this approach we
would be aiding and abetting such scandalous
behavior. Neither is it realistic to compel her to
consummate the marriage, for a person cannot dwell
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with a serpent in one abode (Ketubot 72a). Therefore,
let the Beth Din do as they see fit.

In some instances,® the Mishna and Talmud are less explicit.
We are told simply 13113 10 Ky “he should divorce and pay
the Ketubah.” Rabbinic authorities differ as to the application of
this directive. Rashi®” and R. Yitzchak$* are of the opinion that it
means "IK ¥ MKW Y MK 013 he should be beaten until he
agrees, Rabbenu Chananel,® however, basing his decision on a
passage in the Talmud Yerushalmi, concludes that in such cases
only non-physical coercion is acceptable.

Some of the instances included under the rubric ""he should
divorce her” are those of a husband who is either unwilling or
unable to support his wife or to fulfill his conjugal duties towards
her, an apostate, a dissipate, a wife-beater, and an epileptic.e®

In addition, although according to halacha Ketubah is payable
upon divorce and not before, a special takkanah was enacted in
such cases obligating him to pay it regardless of whether he
divorces or not.¢* There is no question of illegal coercion here, for
since he will in any case have to pay the Ketubah it is clear that
any subsequent decision he might take regarding a get will not
have resulted from the coetcion as to the Ketubah.

After a lengthy discussion of the matter, Tosafot conclude:
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It is important not to coerce anyone to divorce
without conclusive proof of his obligation, for a get
enforced without sufficient legal ground is invalid,
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and a married woman cannot be released from her
bonds when the validity of her divorce is under
question.

This decision is quoted by R. Asher,®® Tur,s and Ramo®* as
the final word in the matter, and has been accepted as such by
rabbinic courts for generations. If a man is improperly forced to
divorce his wife, when there are no clear cut grounds for it, the get
is not valid.

In contrast to the cases discussed above where clearcut,
specific grounds for coercion are to be found, is the halacha of the
woman claiming by ©IXn, that her husband is repugnant to her
and she is unable to live with him. Above and beyond any
particular problems which may or may not exist in the marriage,
what concerns us here are the often purely subjective feelings of
hatred and disgust that the woman entertains towards her husband.
Rambam writes:¢s

NN ARAPIN KT ONRT wInwnn byl nymnw awkn
K1 WPADKN TINK DK 71790 A0 En MK poxwn
9% mwY nywS 1MK Ped Ny B Syanb abio

A% xawd Syanw mMawa mRw

A woman who refuses to allow her husband marital
relations is called “moredet”” — rebellious. They [Beth
Din] ask her why she rebelled. If she said, “He
disgusts me, | cannot have relations with him
willingly,”” then they force him to divorce her, for she
is not like a captive, to have to live with someone she
hates.

According to this viewpoint shared by Rashi®’, Rashbams¢e,
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S'mag®®, Rabad” and Tosafot” it is inconceivable that the Torah
would obligate a woman to function as a wife when her feelings of
ill will towards her husband have built up to such an extent as to
render her utterly incapable of doing so on her own accord.

Other commentators,”> however, take issue with Rambam’s
thesis. Though they accept his reasoning as sound, they note that
in practice it stands on shaky grounds, for there is always the fear
that anKa Ny %y her claim of “he disgusts me” is merely a
subterfuge employed by her to gain the freedom to marry another
man who has caught her fancy; alternatively, while she is not
telling a cold-blooded lie, still her negative feelings may be
generated not by an existing flaw she perceives in her husband, but
rather by het interest in someone else.

R. Asher writes in a responsum?

X5 WK NWK NA% wab wRn gnb oyv NN am
miyn arx kbA Lm Y3 nen nanbk amyn b Syan
M% M MmNk nobn Kmw Sawa e A ana
obwy 1Y) byan AN’ 3 nysm InKa TRy MmN
FNYANW PRIV WK 3MK KWW WOKT §19) AMKN

J2 Y P oowd em o a»hn

What manner of reason is this to force a husband to
divorce and to release a married woman from her
ties? Let her not have family relations with him and
remain as a widow all her days, for she is not
commanded to beget children! Just because she
follows the fancy of her heart and casts her eyes
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upon another, desiring him more than the husband of
her youth, shall we bow to her desires and coerce the
husband to divorce the wife of his youth whom he
loves? Heaven forbid were any judge to rule thus!

Although Rambam’s ruling was not accepted as a carte
blanche permit for coercion in all instances of a woman’s claiming
he disgusts me,” neither was it totally rejected. Rabbinic literature
is replete with incidents where the decision was reached requiring
Beth Din to coerce the husband into granting a get on the grounds
of "9y ©kn. In a ruling quoted by Ramo,” R. Asher?s writes of the
widow of a noted Talmudic scholar who accepted Kiddushin from
her boarder, and then, with a claim of by ©vwxn, refused to
consummate the marriage. After a lengthy discussion of whether or
not the Kiddushin ceremony itself was valid, he concludes:

wIpnT maw 1371 Y& Dapa 1man oY AKX DR DanK
M3 90331 o'aw N33 Path am KT BIK IR

mnaa o wat K25 nmad saTn anp ane
Wwpsn Wi KSw wyiw own (K p) wea pana
¥y'po1 KS PwrIpa ' N k5w awyw At oy pevrpn
WPOSW W21 NYp a1 Sy m o pn b v nen
DX ME® v BIvK v K POI3T MNnT KT
DMK 9923 UK MK KD BRY QO3 MY™a 1omeb bar

Awnb b

However, if it appears to you, my rabbis who are
dealing with this matter, that it is neither fitting nor
proper for this man to marry such a fine woman, and
that he persuaded her through chicanery and trickery,
then this case closely resembles that which took place
(in Yevamot 110a) where the marriage was annulled
because it was performed improperly. Here, too,
where he behaved improperly, though we will not
annul the marriage, we will rely upon those
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came out so strongly against the stand of Rambam),

authorities who ruled that we may force the husband
of a moredet to divorce her. Nevertheless, it is proper
to persuade him to divorce her in exchange for
monetary compensation, but should he refuse, then I
concur with your decision to force him to grant a get.
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In another responsum? (in fact, the very one in which he

nevertheless concludes:
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However, in this case her brother related to me her
reasons for rebelling, and you as the judge in this
matter must ascertain whether or not there is any
substance to her claims. But if his intent is to leave
her an agunah, then it is proper that you rely upon
your custom and force him to give a get.

Bet Yosef”” cites Rashbash:

IMK AORN TN PRIV BTPY 1OV DD MYLY WK
7213 PRY KD 19'0KT KT 37va b AnKTwR anK)
% KSw 1mxw Anw Ao By orn nayea wnd
DDTON 9371 DX INKI NN TNY KDY 1wrnT own
RN A KT M Rwwn 7phnos 1% nxws s Svaw
K b a5 axbmnk mye awka nIny annws

Seay v new i by oikn

Regarding the woman who claimed that even prior to
her marriage her husband was repulsive to her, and
her mother forced her to consummate the marriage
against her will, it would appear that even those who
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generally stay away from coercion to divorce on
grounds of Yy ©'Xn would agree here, for their
reasoning is that we suspect that her fancy has been
caught by another man, and this fear is inoperative
where it is widely known that she married him
contrary to her own wishes. By the way of proof, we
may cite the custom of R. Meir of Rothenburg to
coerce the husband of a woman who substanstiated
her claim of "9y ©'xn with a convincing explanation.

The impression one receives from these and other responsa is
that in principle, the rabbis accepted the rationale that “a Jewish
woman is not like a captive, to have to live with someone she
hates.” What occasioned such strenuous objection was the
indiscriminate fashion in which the principle was to be applied.
Given the subjective criteria upon which it is based, it was felt that
such legislation could not be implemented wholesale. Rather, it
should be left to the discretion of the rabbis who would invoke it
in limited instances only, and even then only when they were
reasonably sure that it was not a claim arising out of the woman's
desire to marry another man she had met.”®

A different aspect of the problem is illustrated through an oft-
mentioned takkanah dating back to the geonic era, the
Xna'nnT K117 According to the Talmud,® a woman who out of
spite has rebelled against her husband and refuses to live with him
is subjected to an elaborate process designed to persuade her to
repent. She is kept in a state of limbo for twelve months, receiving
neither financial support from her husband nor a get. Throughout
this period, the Beth Din publicizes her shameful behavior on a
regular basis, and applies punitive measures in the form of
deducting from her Ketubah. In the days of the Geonim, an
alarming trend began to develop. Rather than bear this twelve-
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month waiting period and its accompanying hardships with
fortitude, women would look elsewhere for salvation. In some
instances, they would request of Gentiles that they come to their
assistance by coercing their husbands into granting a get. In other
instances, they would even go so far as to leave the fold of Judaism
My maanb mkym). For fear lest such practices become
widespread, a series of far-reaching reforms were instituted by the
Geonim. Amongst them was a provision calling upon the husband
to grant a get quickly and, should the necessity arise, empowering
the Beth Din to coerce him into doing so.

The legal grounds upon which the validity of such gittin are
based is the subject of a disagreement between R. Yishaya
HaZakain (v m oiny® and R. Ashers2 R. Yishaya writes
myn IR wm vy W ey vy o '[n'b ayanw e
571 772 PN ,Bman 131 yiwd. Inasmuch as it is a mitzva to
obey the Rabbis, the get is valid, for this principle is every bit as
applicable here as in the cases enumerated by the Mishna. R.
Asher, however, takes a different tack. According to him
YPOaY BAYT TNNDM wIPpn 11107 RNYIK wapnn 93t by 1ok
a5va Sy awk Mmnws pwirpn. The xnasnna R is predicated
on the regulatory powers invested in the rabbis enabling them to
annul a marriage that in their judgement warrants such measures.

The xna'nn9 K1 was employed on a regular basis for close
to five centuries, up until the days of Rif.»® But in subsequent
generations in Europe, the practice fell into almost total disuse.
Though significant exceptions are to be found, in the person of R.
Yishaya Hazakain®, R. Chaim Or Zarua® and others,’s the
mainstream of Rishonim follow the lead of Rambam® and
Rabbenu Tam® in rejecting the takkanah as a viable solution:
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piby opHin o oA XA M2 namann JMK wws kS
11 9195 KT KA I MMIpnR 3113, Indeed, some Rishonim
were not aware then of its exact nature. R. Zerachia HaLevit
(mrni 5y32) and Rashba®® wrote that the xna°nnT x1™1 was an
extraordinary measure (Myw NXM) enacted by the rabbis for that
generation alone, and not for later ones. According to Mordechai®
and R. Asher’t quoting Rabbenu Tam, it did not include a
provision for coercion at all, it merely permitted the husband to
waive the twelve-month waiting period prescribed by the Talmud
and to grant a get immediately.

This view of R. Asher is further complicated by a separate
responsum?®? written by him where he states clearly that under
RN3'NNPT K1 recalcitrant husbands were actually coerced into
giving a get.”?

D

Let us now sum up the situation: For a Jewish divorce to be
effective, the man must grant it willingly. What practical options
are available in our time, and what steps can the Jewish community
take to protect the family structure?

One suggestion that has arisen periodically is that perhaps the
time is ripe to accept the ruling enunciated by Rambam that “he
disgusts me” ">y vIxm) is grounds for coercion; others suggest that
the coercion clause of Kna'nma k1™ should be reinstated.* While
there is little doubt that these suggestions are motivated by
honorable intentions, they have been given short shrift by most
responsible members of the Rabbinate throughout the world, and
for reasons readily understandable.

The halachic objections to such a course are formidable.
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Among the dissenters to these coercion devices are Rishonim (early
commentators) who unquestionably stand in the ranks of our
people’s foremost halachic authorities (Rabbenu Tam, Rambam,
Rashba, R. Asher, Tur, and Ramo). Students of Choshen Mishpat
are well acquainted with the ruling of Chavot Yair (quoted by R.
Yaakov of Lisa in his Netivot HaMishpat®) mnow bDipma
A 3t PR yrwm o yenon orby pbn x5 aeana aam tannn
anK powd 5 o'p. “In an instance where both the Shulchan Aruch
and Ramo adopted one opinion, and neither the $'ma or Shach
disagreed, one may not say ‘I wish to conduct myself in accordance
with a variant opinion.””

Barely a century ago, R. Yitzchak Elchanon Spector?
articulated a similar sentiment in matters pertaining to Even
Haezer. gX 5% y wa xawm1 Xbw mpoipn nyTr wa Ton Y93
552 1% jrwen X571 ommik wr wba. “A rule has been passed
down to us from generation to generation that an opinion of the
Poskim not mentioned at all in the Shulchan Aruch, even in the
form of a variant opinion, is not to be taken into consideration at
all.”

In the case of Xn3'NNT K1, an additional problem exists, the
opinion of R. Asher that it is predicated upon the principle of mm
PwPS 137 mrypeR  (the Rabbis may annul a marriage
retroactively). There is much discussion in the responsa literature
as to whether or not the present day Rabbinate is empowered to
enact such a takkanah (or to re-vitalize a long dormant one).””

Moreover, we must ask ourselves if such a course, even if
permissible, is wise. Certainly, were such legislation initiated by the
Rabbinate, it would not remain under their sole jurisdiction.
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Irresponsible and unethical charlatans bearing the title “‘Rabbi”
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could easily apply it in totally unacceptable fashion.

In a speech before the Rabbinical Council of America, Harav
HaGaon R. Yosef Dov Halevi Soloveitchik xv"5w of the Yeshiva

University addressed himself to just such a possibility.’

98. Excerpted from: Surrendering to the Almighty Light # 116, 17 Kislev 5736.
neon my Yox1 IR NG e ) YN P93 Ben o KA nawn v

I have to discharge a duty. Believe me, I do it with
sadness in my heart. You know me; I never criticize
anybody, I've never attacked anybody. I have never
set myself up as a judge or arbiter who approves or
disapproves of statements made by people. But today,
PYpr 55 153, I feel it is my duty to make the
following statement...

I also was told that it was recommended that the
method of mam Pwrrpb 1327 1MWpsK be introduced
[i.e. the Beth Din will be able to annul a marriage
retroactively without consent of the parties). If this
recommendation were accepted — I hope it will not be
accepted — then there’ll be no need for a get. We'll be
able to cross out the mishna of vxa mnyy nx np.
Every Rabbi will be able to suspend Kiddushin. If
such a privilege exists, why should it be monopolized
by the Chief Rabbinate in Eretz Yisroel? Why
shouldn’t the Rabbinical Assembly [Conservative] do
it as well as the Chief Rabbinate?

Do you expect to survive as Orthodox Rabbis,
do you expect to carry on the mmvm under such
circumstances? Chaos will replace the Torah.

I hope those gathered here will join me in
objecting to such discussion and debates at a
Rabbinical convention. I cannot imagine a Republican
National Convention or Democratic National Con-
vention where a symposium would be held as to
whether communism should replace democracy in the
United States.

To speak about changing halochos of Chazal is
at least as nonsensical as discussing communism at a
Republican National Convention. It is discussing
methods of self-destruction and suicide.
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Elsewhere in the same speech, HaRav Soloveitchik xwbw
discusses the words of Rambam: byaw fmin x»m fwn7'ea 991370
oIt Y a3 At wersnm A9, “whoever denies  the
authenticity of the Oral Torah is a Sadducee.”

Why did he add m™mn wnonm, whoever denies the
authority of the scholars of the oral tradition? Under
the category of 11N B™D13 (rejecting the Torah) are
classified not only those who deny mo Syaw mn
(oral tradition) — there is no doubt about that — but
even those who accept the truthfulness of mmn
7n Syaw but are critical of Chazal They find fault
with 51n m3n, faults in their character 15¥"5 xmnA
or in their behavior, or that they had some prejudice.
He is a =91, for he denies the perfection and
truthfulness of Chazal,

Let me add something very important. Not only
the halachos, but also the chazokos [principles]
Chazal introduced are indestructible. You must not
tamper, not only with the halachos, but even with the
chazokos. For the chazokos Chazal spoke of rest, not
upon transient psychological behavioral patterns, but
on permanent ontological principles rooted in the
very depths of the metaphysical human personality
which is as changeless as the heavens above.

If you should start modifying and reassessing
the Chazokos upon which a multitude of halachos
rest, you will destroy Yahaduss! Instead of
philosophizing, let us take a match and set fire to the
Beth Yisrael.

In view of the very real fear of 7nKa iny My, (she wants a
divorce because she has her eye on another man) delineated by
Chazal (one which existed in the days of the Mishna,** Rabbenu
Tam, R. Asheri®! et al,as well as today), it is only natural to
expect that were the principle of Rambam adopted forcing a
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husband to divorce a woman who does not want to live with him,
an unavoidable side effect of such a move would be an inordinate
number of petitioners motivated (be it consciously or
subconsciously) by B™nxa nmw may, a desire for some other
man. Such a state of affairs would surely have an adverse effect on
the sanctity and stability of marriage in the Jewish community.
Given the already weakened position of marriage as an institution
today, it is more than possible that this is too high a price to pay,
even when what is at stake is alleviating the misery of the
numerous individuals otherwise unable to easily obtain a get.

This principle, that our compassion for the plight of the
individual is tempered by concern for the well-being of the
community, is not new. 13 5y M pmawn Nk PTMa PR
%1y NP Men 1Mz, we do not redeem captives for more than
their real value. Rambam!®* explains: Danxn v xbw
BMAWY BAMAK 9T, care must be taken that our endeavors on
the captive’s behalf not serve as an impetus for even more
abductions.19¢

But above and beyond all these objections, there is the
question of practicality. For such an undertaking to succeed, it
would need the approval of world Jewry. Otherwise, in a very
short time, we should be faced with the frightening specter of
myriads of gittin deemed valid by some factions and invalid by
others. Sadly, given the diverse and fragmented nature of the
rabbinate, and indeed of orthodox Jewry itself, today it is difficult
to envision such approval being readily forthcoming.
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104. For further discussion of this halachic principle, see Journal of Halacha and
Contemporary Society, Vol. VII, Spring, 1984 “On Maintaining a Professional
Confidence,” by Rabbi Alfred Cohen, p. 79.





